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FOREWORD 


American colleges of law in the mid-twentieth century are beginning to 
accept a new concept of responsibility to the legal profession. The time- 
hallowed goals of training the student at the inception of his legal career 
and of conducting legal research remain the cornerstones of educational 
policy, but something new has been added. The education of a lawyer is a 
lifetime process, only the first three to four years of which can be spent in 
the classroom. The remainder is intensely practical and is largely an in- 
dividual responsibility. However there is a growing feeling that the college 
has some stake in this continuing development of professional knowledge and 
skill. The law school should have something to offer to the active practi- 
tioner as well as to the neophyte. 

This feeling is expressed in the relatively new idea of a law center which 
can serve more than the necessarily limited student body. The practicing 
bar and the law faculty must be brought closer and closer together if each 
is to be of maximum service to the other. The “short course” program 
which brings the lawyer back to the campus for a brief but intensive 
presentation of a specific area of instruction is one phase of this broader 
concept of responsibility. The expert, practitioner or teacher, can thus 
help to broaden the intellectual horizon of the “student” who attends the 
course. 

The “short course” is thus one aspect of continuing legal education. 
The Law Forum, with its symposia on important legal topics, is another 
part of the program at the University of Illinois. The subjects are picked 
by a Council of Practicing Lawyers, whose names appear on page i; the 
bulk of the articles are written by active attorneys; and the ideal of service 
to the profession is kept constantly in mind by the entire staff. Each of the 
completed symposia, with its coverage of an area of current legal interest 
and its emphasis on the practical side of the problems is 2 contribution to 
continuing legal education. 

This Fall, 1952, issue on “Contemporary Real Estate Leases” is no ex- 
ception to the general pattern. Illinois is one of the states where real 
property law is of tremendous importance. A good working knowledge of 
that law is essential for all but the most specialized of practitioners. The 
curricula of Illinois law schools and the pages of the various reviews and 
journals are filled with material about all phases of property law, from the 
Rule in Shelley’s Case to restraints on alienation. Oddly enough, one 
aspect of this law seems to have been neglected—the real estate lease. 

Separate courses in landlord and tenant have disappeared from many 
law schools and there is a paucity of good material on the subject. 
Apparently this is another of those legai subjects which is supposed to be 
in the fund of knowledge of every lawyer and is not thought 
complicated enough to merit special treatment. This is all the more 
surprising when one considers the large amount of litigation involving 
leasehold estates, the quantity of legislation given over to the subject, and 











the amount of land which is held under a Jease of one kind or another. 

It was with the above factors in mind that the Law Forum decided on 
this present issue. Since it was felt that some lawyers might never have 
had even a “first course” in the subject, the opening article, “Basic Principles 
of Real Estate Leases” was selected. The article is just what the name sug- 
gests and deals with such items as origin of the relationship, statute of 
frauds, covenants and conditions, and assignments. It has one section dealing 
with the typical provisions of a lease and includes an appendix containing 
an office memorandum of the various items to consider in a ninety-nine 
year lease. This check list has been in use by the author’s firm for many 
years and should be quite helpful to other lawyers. 

The emphasis in this symposium is on contemporary real estate leases 
and nowhere is this more apparent than in the second article, “Lease Pro- 
visions Designed to Meet Changing Economic Conditions.” Here the author 
punctures many of the old concepts about the drafting of leases that relate 
to the price term. He discusses the economic conditions which affect com- 
mercial leases and shows the impact which these conditions can have on the 
respective interests of the lessor and the lessee. The article includes both 
short and long term leases and shows how the various commercial leases 
meet the problems raised by the economic factors. It is a careful, thought- 
provoking article and includes actual provisions which may be used to meet 
changing economic conditions, e.g., clauses to be used in leases based upon a 
cost of living index. 

Peculiar problems arise in connection with leases relating to farm 
property. The third article, “Farm Leases,” deals with these problems. 
Not only does it cover the legal aspects of such leases but it contains a 
discussion of the division of farm responsibilities and expenses, together with 
an analysis of how this division is effected in the various sections of the 
state. A crop share lease and a livestock share lease are reprinted in an 
appendix following the article. 

If a lease is for any considerable term there are several conditions, other 
than economic, which may be altered during its life. These “hazards” of 
leasing are discussed in the fourth article on “Lease Provisions Against 
Special Contingencies.” The article is concerned with such items as damage 
to or destruction of the property, bankruptcy of either of the parties to the 
lease, and condemnation of all or part of the premises. 

“Tax Aspects of Real Estate Leases” was scheduled as the final article in 
the symposium. Due to various complicating factors it was impossible to 
complete this article in time for publication with the fall issue. It will be 
published in the winter issue and thus will be available for binding with the 
1952 volume. 

The student section of this issue carries a note on the “Tort Liability of 
Landlords in Illinois.” Whereas the symposium emphasis is on the lease and 
its provisions, this note stresses the landlord-tenant relationship and the 
tort liabilities which may spring from it. 


Joun E. Crisser 
Editor, Law Forum 


BASIC PRINCIPLES OF 
REAL ESTATE LEASES 


BY DAVID LEVINSON * 


THE LANDLORD AND TENANT RELATIONSHIP has an interesting 
history. By now legal scholars and historians have almost exhausted the 
subject. The practicing lawyer meets problems in this field very frequently 
because tenancies are numerous for a variety of economic and sociological 
reasons. In this article an attempt will be made to state the fundamental 
law of Illinois applicable to this relationship. Obviously oversimplifications 
will be indulged in, as space for a thorough discussion is not available. 


With printed forms readily available and the substitution of typewriting 
for handwriting, written leases are now generally used. There are many 
different types of leases, each for a different purpose, each with different 
requirements, and, therefore, with different provisions. While the general 
law is the same for all leasehold estates, it is not possible to state general 
rules applicable to the differing provisions. Long-term, short-term, ground 
leases, leases for part of a building, leases for the entire building, apartment, 
office, industrial and commercial leases, farm leases, sale and lease back 
(so-called) and others, are among the modern types of leases. The lawyer 
is concerned with all of these in his daily work. 


There are, of course, forms for leases in form books and available in 
individual printed copies ready for use. However, no form adequately 
meets all of the needs in any given instance. In order to render adequate 
service to the client in preparing or interpreting a lease, the lawyer should 
be thoroughly familiar with the law of landlord and tenant, and for a full 
understanding of this law, he should know something of its development. 
While this article will deal with the basic legal principles applicable to the 
modern landlord and tenant relationship, excluding licenses, other non- 
exclusive possessory rights, and tenancies at will and at sufferance, a few 
perhaps overly simplified observations concerning the history of the law 
of landlord and tenant may be helpful. 


* DAVID LEVINSON. Pb.B. J.D. 1912, University of Chicago; partner in 
the firm of Sonnenschein, Berkson, Lautmann, Levinson & Morse, Chi- 
cago, Illinois. The writer desires to acknowledge the assistance of his 
partner, Frank C. Bernard, and his associate, Barbara S. Fine, in the 
preparation of this article. 
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ORIGIN OF THE RELATIONSHIP 


The origin of the Illinois law of landlord and tenant, in common with 
all other Illinois property law, was in the feudal system. It arose as a re- 
lated system to the doctrine of tenure. Under that doctrine, all land was 
originally derived by a grant from the crown. The word “tenure” defines 
the relationship created. Before the statute of Quia Emptores,* each 
grantee of land in turn might grant his land to others, creating a sub-tenure 
between himself and his grantee who in turn was required to perform the 
duties and services to his lord. The statute of Quia Emptores prevented 
such sub-infeudation and thereafter the grantee of land was to hold of the 
same person of whom the grantor had held. The statute did not apply 
when the grantor retained a reversion in the property, i.e., conveyed less 
than his entire estate. Under these circumstances the relationship created 
was designated imperfect tenure. ? 


Because the land owners realized that they could exploit their large 

land holdings best by leasing them to tenant farmers, this practice soon 
became common and much of the land in England was cultivated by those 
not owning the land.* As is well known, traces of the feudal system still 
exist and much of its technical language is retained, as well as many of its 
rules, both arbitrary and otherwise. 
_ Terms for years were not recognized as estates or interests in land by 
the early feudal law. The lessee had no interest which the law would pro- 
tect against third persons, nor against even the lessor unless the interest 
rested in a covenant by deed, in which case if the lessor wrongfully ejected 
the lessee, the sole remedy of the lessee was by action on the covenant as 
in the case of any other covenant under seal. 

A new writ (quare ejecit infra terminum) was introduced about the 
middle of the thirteenth century, giving the lessee a right to recover posses- 
sion of the land when wrongfully ejected and not merely damages for 
breach of covenant. In later years new writs were established giving the 
tenant additional rights in the land.* The modern tenant of a leasehold for 
a term of years, although not a freehold, now has an interest in the land 
itself, ® and not merely a right by way of contract. However, leasehold 
estates were and still are considered inferior to estates of freehold. Thus, 
a life estate, being a freehold, is a larger estate than a term of years, however 
long. ° 


118 Edw. 1, c. 1 (1290). 

*1 Tirrany, LANDLorD AND TENANT, § 1 (1910). 

*7 Hoxtpswortn, History or ENncuisH Law, § 7 (1926). 

“Dicsy, History oF THE Law or Rear Property, p. 176 et seg. (Sth ed. 1897); 
2 PotLtock AND MaitLanp, History or Encuiso Law, c. 4, § 4 (2d ed. 1903). 

*People ex rel. Healy v. Shedd, 241 Ill. 155, 89 N.E. 332 (1909), aff’d., Shedd v. 
People of the State of Illinois ex rel. Healy, 217 U.S. 597, 54 L.Ed. 896, 30 Sup. Ct. 696 
(1909); Leonard v. Autocar Sales and Service Co., 325 Ill. App. 375, 60 N.E.2d 457 
(1st Dist. 1945), aff’d., 392 Ill. 182, 64 N.E.2d 477 (1946). 

* Hellwig v. Bachman, 26 Ill. App. 165 (2d Dist. 1888). 
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CREATION OF THE MODERN LANDLORD AND 
TENANT RELATIONSHIP 


Leasehold estates have been termed “chattels real,” classified as personal 
property, and governed in part by the rules of law pertaining to personal 
property. Thus, upon the death of a tenant for years the property will 
pass to his personal representative, who may sell it without an order of court, 
as is required in cases of freehold estates.? Moreover, there is no dower in 
leasehold estates.* The relationship, however, now does have many 
aspects of real property in that it is an interest in the land itself. Statutory 
law should not be overlooked when concerned with leasehold law prob- 
lems, ¢.g., see the judgment statute. ® 


Contractual Basis of the Lease 


Generally, the landlord and tenant relationship arises from an express 
contract between the parties, usually called a lease. It does not matter 
what the instrument is called; if the intent to create a tenancy was present, 
a tenancy will have been created. Thus the instrument can be designated 
a contract, and it might even be agreed in the contract to execute a formal 
lease thereafter, yet if all the essential terms are present, the instrument will 
operate to create an interest in the land. The case of Illinois Life Insurance 
Co. v. Beifeld »° illustrates this proposition in a rather dramatic fashion. In 
that case the memorandum showed upon its face that a formal contract of 
leasing was to be subsequently prepared, and few of the usual covenants 
and conditions were mentioned as having been agreed upon in the memor- 
andum; nevertheless it was held that since the essential provisions were 
present, the mere fact that a formal instrument was to be subsequently 
prepared did not change the result. The court said that if it affirmatively 
appeared from the language of the memorandum that all terms were not 
agreed upon, then the instrument could not convey any rights in the land 
since in such case no agreement in fact would have been reached. In draft- 
ing such memoranda it is well therefore to state specifically that no lease 
is intended until the formal instrument has been executed. 

Nor are formal words of hiring or leasing necessary. Whatever is 
sufficient to show that the owner intends to divest himself of possession and 
that the proposed tenant intends to come into possession for a definite time 
and for a fixed rental, amounts to a valid lease. Of course, to these require- 
ments must be added the necessity for a definite agreement as to the extent 
and bounds of the property leased. ** 


* Jacquat v. Bachman, 26 Ill. App. 169 (2d Dist. 1888). 

* Hayes v. Hayes, 259 Ill. App. 600 (1st Dist. 1931), holding that the inchoate right 
of dower attaches to the freehold estate and only to that estate. 

°SmitH-Hurp Ann. St. Ch. 77, § 3 (1934). 

* 184 Ill. App. 582 (1st Dist. 1914). 

* Miller v. el 296 Ill. 346, 129 N.E. 809 (1921). 
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Many terms and conditions other than the essential terms may be in- 
corporated in a lease, dealing with such usual subjects as restrictions on use 
of the premises, repairs, insurance, taxes, liability of the parties, rights of in- 
spection, holding over, assignment, subleasing, default remedies, and nu- 
merous other subjects mentioned later in this article, but they are not 
essential (although, as is well known, highly desirable) since the law of 
landlord and tenant will supply for the parties the rights and obligations 
not expressly dealt with by the parties. Because these rules of law may pro- 
duce different results than the lessor, lessee, or both may have intended, it 
is best to execute a formal lease providing for all contingencies then fore- 
seeable. For this reason written leases, even for a small apartment, have 
become rather formidable documents and the oft repeated assertion that the 
contingency not considered is the one that inevitably occurs has been a 
challenge to those who have drafted written leases, rather than a deterrent 
to the exercise of legal imagination. 


Implied Leases 


An express contract is not essential. As in the case of other implied 
contracts, leases are said to be implied when their terms have not been 
stated in words. The distinction is not one of legal effect, but of the way 
in which mutual assent is manifested. ?*_ Thus the so-called contract implied 
in fact is a real contract in which the parties manifest assent by acts rather 
than words. In no case, however, does the law “imply” a tenancy when 
none in fact exists, that is, where the landlord or tenant or both did not in 
words or by conduct agree to the occupation of the land. One who enters 
another’s land without his permission is a trespasser, not a tenant, and the 
court will not imply otherwise. Obviously no value is accorded here to 
those cases where the courts have incorrectly appraised the evidence adduced 
in the cases. The courts will “imply” a tenancy only where from the evi- 
dentiary facts an agreement therefor may be inferred. No attempt will be 
made to cite opinions dealing with such factual situations since of course 
each case presents an example only of the variables possible. The rule is 
illustrated however by the case involving the possession under a contract to 
purchase, where after breach of contract it was held that no tenancy by 
implication was created. ™ 

Perhaps the most common situation in which the relation arises by con- 
duct of the parties (without express agreement) is where the tenant remains 
on the premises after the termination of a valid lease, usually described by 
the words “hold-over.” Under these circumstances the courts will imply 
a renewal of the tenancy relationship, provided that there is no showing of 
a contrary intention on the part of the landlord who has the election of 
treating the occupant holding over as either a trespasser or a tenant. By 


* 1 Wiuston, Contracts, § 3 (Williston and Thompson, revised ed. 1936). 
™ McNair v. Schwartz, 16 Ill. 24 (1854). 
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the acceptance of rent after the termination of the lease the landlord has 
been held to have elected to treat the occupant as a tenant. The intent of 
the former tenant in holding over is not material. Even though he did not 
intend to renew, he may still be treated as a tenant if the landlord so elects. 


The tenancy created by a hold-over will effect a renewal of the lease 
upon the same terms as the expired lease, so far as they are applicable, and 
the duration of the term will be for a year and thereafter from year to 
year, ** except where the expired lease is for less than a year, in which 
case the term of the new tenancy will be the same as the previous term. 
Thus, where the original tenancy was for a period of eleven months, the 
new tenancy was held to be on an eleven month basis rather than a month- 
to-month or year-to-year basis. ** If the landlord notifies his tenant, before 
the expiration of the lease, that if he continues to occupy the premises he 
must do so on a different basis, and the tenant holds over, the terms of the 
hold-over will be those of the original lease as modified by the landlord. 
The reason for the rule is that the expired lease is only evidence of the 
agreement between the parties, rather than the contract itself. Such agree- 
ment therefore can be changed by a subsequent agreement. ** The landlord, 
because of his rights in the property, can state the terms of a lease, and to 
permit the tenant to change the terms, by merely remaining in possession, 
would deprive the landlord of control of his property. 


STATUTE OF FRAUDS 


A tenancy for a term greater than one year is within the requirements 
of the statute of frauds, so that absent a writing, a tenancy at will only is 
created and not a tenancy for a term of years. 


At common law a lease was valid without a writing. Section 1 of the 
Statute of Frauds,’ first adopted in England, provided in part that all 
leases not in writing should have the effect of leases at will only. The 
Illinois statute of frauds is essentially the same. However, under the 
Illinois statute, oral leases for a term of one year or less are valid. This 
statute provides: “No action shall be brought to charge any person 
upon any contract for the sale of lands, tenements or hereditaments or 
any interest in or concerning them, for a longer term than one year, 
unless such contract or some memorandum or note thereof shall be in writ- 
ing, and signed by the party to be charged therewith .. .”** The courts 
hold that a leasehold is an interest in land within the meaning of this section 
and thus is within the scope of its terms.** Thus a lease for a term of one 


“ Goldsborough v. Gable, 140 Ill. 269, 29 N.E. 722 (1892). 

* Heun v. Hanson, 331 Ill. App. 82, 72 N.E.2d 703 (1st Dist. 1947). 

* Sherriff v. Kromer, 232 Ill. App. 589 (1st Dist. 1924). 

* An Act for Prevention of Fraud and Perjury, 29 Car. 2, c. 3, § 1 (1677). 

* SmitH-Hurp Ann. St. Ch. 59, § 2 (1951). 

* Chicago Attachment Co. v. Davis S. M. Co., 142 Ill. 171, 31 N.E. 438 (1892). 
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year or less is valid without a writing. Section 1 of the Illinois statute *° 
provides that no action shall be brought to charge any person upon any 
agreement not to be performed within one year. Because of this section 
a verbal lease to begin in futuro for a greater period than one year including 
the time before the commencement of the term is unenforceable. ?* 


COVENANT FOR QUIET ENJOYMENT 


It had been recognized at an early date that the relationship of landlord 
and tenant gave rise to certain implied covenants on the part of the lessor. 
These covenants are independent of the contract, and ordinarily include acts 
by the lessor, those claiming under him, and those claiming under title 
paramount. Acts of a wrongdoer are not impliedly covenanted against. 
The reason for the rule is that if a wrongdoer disturbs the lessee’s possession, 
the latter has his remedies at law against the wrongdoer. However, if the 
acts are done by the landlord, those claiming under him, or those claiming 
under title paramount, the tenant can only redress his wrongs by an action 
against the landlord. These principles were stated in the Year Books of 
Henry VI’s reign and have been adhered to ever since. The covenant for 
quiet enjoyment is among those implied. 

A few jurisdictions will imply a covenant for quiet enjoyment only if 
the words “demise,” “let,” or “lease” are used. According to the weight 
of authority, however, Illinois in accord, the covenant arises by operation 
of law independently of the presence of any particular words in the lease, 
and therefore it exists even if the contract is not in writing. This covenant, 
in common with other implied covenants, is not breached through the acts 
of a stranger, nor is it breached through acts of the sovereign. 


Actual and Constructive Evictions 


The covenant for quiet enjoyment is breached by an eviction. Evic- 
tions are divided into two classes: actual eviction and constructive 
eviction. In an actual eviction, the tenant must be physically removed from 
all or a part of the premises. In an actual eviction of a part of the premises, 
the tenant may remain in possession of the remaining part but is not required 
to pay any rent because of the wrongful acts of the lessor. A constructive 
eviction is established when it is shown that the landlord in some way has 
prevented the tenant’s enjoyment of his interest in the property. Generally, 
the acts must have been of such grave and permanent character as to deny 
the tenant the enjoyment of his possessory rights. It is not complete until 
the tenant, dissatisfied with the condition of the premises, vacates, within a 
reasonable time, after which his liability for rent ceases, and he also has a 
cause of action against the landlord for breach of covenant. ** 


* SmiTH-Hurp Ann. Sr. Ch. 59, § 1 (1951). 

™ Leindecker v. Schaeffer, 194 Ill. App. 508 (1st Dist. 1915). 

*7 HotpswortH, History or EncusH Law, p. 251 et seq. (1926). 
* Keating v. Springer, 146 Ill. 481, 34 N.E. 805 (1893). 
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Many cases of constructive eviction involve the failure of the landlord 
to repair pursuant to his express agreement (duty of landlord to repair is 
discussed later in the article). It is difficult in a given situation to determine 
whether a constructive eviction is established, although the rule is simple 
enough. 


The extent or character of the interference with the beneficial enjoy- 
ment which is necessary to constitute a breach of this covenant is a question 
upon which the cases do not agree. A few courts, Illinois not included, 
hold that an actual eviction is necessary in order to constitute breach of 
this covenant. 


COVENANT TO DELIVER POSSESSION 


Another implied covenant on the part of the lessor is with respect to 
delivery of possession of the premises at the beginning of the term. In 
Illinois and in a majority of jurisdictions this covenant is very limited, the 
extent of it being to confer upon the lessee the right to possession. The 
lessor covenants that neither he, nor one holding title paramount will with- 
hold possession from his lessee. The covenant does not extend to a wrong- 
doer including a former tenant who is wrongfully holding over, since the 
lessor gives to his lessee a complete and perfect right of possession to the 
demised premises and thus has done all that he is required to do by the 
terms of the lease, absent an express covenant enlarging the landlord’s 
obligation. The tenant assumes the burden of enforcing the right of 
possession as against wrongful possessors. ** A few jurisdictions hold, contra 
to this rule, that it is the landlord’s duty to put the tenant in possession. 
They reason that the implied covenant includes the undertaking that 
premises shall be open to the tenant’s entry. 


A lease gives the lessee the right of possession as against the whole world, 
including the landlord. Any acts of the landlord which tend to violate the 
exclusive possession of the tenant are wrongful and the latter may recover 
in an appropriate action against the landlord. If the landlord leases to one 
and then wrongfully leases the same premises for the same time to another, 
the second tenant may sue the landlord for breach of covenant of posses- 
sion, but of course cannot acquire possession. (On this point see the Re- 
cording Acts, not covered in this article.) 


FITNESS OF THE PREMISES 


There is no implied covenant on the part of the landlord that the 
premises at the time of the letting are in tenantable condition, nor that the 
physical condition of the premises shall remain unchanged during the term. 
This is especially true where the tenant inspects the premises before execut- 
ing the lease. An exception to this rule occurs in the case of latent defects 


** Gazzolo v. Chambers, 73 Ill. 75 (1874). 
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in which case the landlord is liable if he has knowledge of such defect. 
Illinois holds that a tenant has a right of action against the landlord for in- 
juries resulting from a latent defect only where the tenant can show the 
following essential elements: (1) that the landlord had actual knowledge of 
such defect; (2) that the defect was one which the tenant could not be ex- 
pected to discover upon reasonable inspection, and (3) the landlord failed to 
disclose his knowledge of this defect. The stated theory upon which re- 
covery is based is sometimes that of fraud. ** In Smith v. Morrow, ** it was 
said: 


“In order to come fully within the scope of the definition of a latent 
defect, the defect must be hidden from the knowledge as well as from 
the sight and must be one which could not be discovered by the exer- 
cise of ordinary and reasonable care.” 


This case dealt with the duty of the landlord to use reasonable care to 
keep premises, over which he maintained control, in reasonably safe con- 
dition. The language in the case is somewhat confusing, however, the above 
language states the rule in Illinois as to latent defects. 


There also is no implied contract on the part of the lessor that the leased 
premises are in tenantable condition at the time of the demise or that they 
will continue in good repair during the existence of the lease. The lessor 
is not bound to repair the premises unless he has expressly agreed to do so 
in the lease. 


The reason for the rule that the landlord is not required to repair the 
premises, absent a covenant so to do, is that exclusive possession is given 
to the tenant and that possession excludes the right of the landlord to enter 
the premises to ascertain and make the necessary repairs. Most printed 
forms require the tenant to make the necessary repairs and give the land- 
lord the right to enter in order to inspect the property, and make the re- 
pairs himself in case the tenant does not. 


In most forms there is also a covenant exonerating the landlord from 
any liability for injury or damage arising out of the condition of the 
premises. The reluctance of the courts to absolve the landlord from all 
such liability is illustrated by the case of Kay v. Cain*" in which the land- 
lord was held liable for the tenant’s injuries in an unlighted outside 
stairway, despite an express covenant exonerating him from liability caused 
by or resulting from the bursting, leaking, or overflowing of any water or 
steam pipes, or other cause whatsoever. 


* Borggard v. Gale, 205 Ill. 511, 68 N-E. 1063 (1903). 

** 230 Ill. App. 382, 388 (2d Dist. 1923). 

* 154 F.2d 305 (D.C. Cir. 1946). See also, Arling v. Zeitz, 269 Ill. App. 562 (Ist 
Dist. 1933), holding by way of dictum that despite an express clause exonerating the 
landlord from liability for damage from the bursting of water pipes, he would be liable 
nevertheless, if negligent. 
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WASTE 


In the absence of an express agreement, the law imposes on the lessee 
an obligation to treat the premises in such a way that no injury shall be done 
to the property during the continuance of the lease. The tenant is thus 
liable for his negligence in his use of the property. This rule does not re- 
quire the lessee to make substantial or lasting repairs, but only such repairs 
as are necessary to prevent waste or decay of the premises. 


There are two general types of waste. Voluntary waste consists in 
the commission of some affirmative act causing injury to the premises, such 
as wrecking a building, or changing the character of the reversion, this latter 
under certain circumstances being referred to as meliorating waste. Per- 
missive waste consists in the mere neglect or omission to do that which will 
prevent injury from decay for want of repairs. Meliorating waste is never- 
theless waste although the value of the premises is increased, for example, 
if the tenant removes a small building from the property and replaces it with 
a large modern building. ** 

The tenant is liable for all acts constituting waste: He is liable also if 
a stranger commits acts which would have been classed as waste if com- 
mitted by the tenant. ?° The tenant will be left to his remedy over against 
the stranger in this situation. If the tenant has an option to purchase the 
property, however, his liability for the waste will be suspended until it is 
known whether or not he will exercise the option. *° 

The tenant is not liable as an insurer for voluntary waste, but only for 
his negligence. Thus, it has been held that the tenant was not liable for 
overloading a building, so causing its collapse, unless he knew, or should 
have known, from the condition of the building that it would collapse under 
such a load. *? In all cases of waste, the intent of the tenant to commit waste 
is immaterial. 


The tenant may by express agreement relieve himself of liability for 
waste but unless he does so he will be held liable. This is contrary to the 
early common law under which a tenant holding a limited estate created by 
deed was not liable for waste unless he made express provision otherwise. 
The courts at that time would not protect the parties where, by express 
agreement, they could have protected themselves. ** 


COVENANT LIMITING USE OF PREMISES 


In the absence of any provision to the contrary, a lessee has the right 
to possess and enjoy the property and to put it to such use as he pleases. 


* Willing v. Chicago Auditorium Ass’n., 20 F.2d 837 (7th Cir. 1927), rev’d., 277 
US. 274, 72 L.Ed. 880, 48 Sup. Ct. 507 (1927). 

* Consolidated Coal Co. v. Savitz, 57 Ill. App. 659 (4th Dist. 1894). 

” Keogh v. Peck, 316 Ill. 318, 147 N.E. 266 (1925). 

" Sherr v. Fisher, 27 Ill. App. 464 (1st Dist. 1888). 

"Palmer v. Young, 108 i App. 252 (1st Dist. 1903). 
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A few jurisdictions have held that the use to which he puts it must be a 
reasonable one under the circumstances, depending upon the purpose for 
which the building was built and the use for which that type of building 
is usually employed. ** These limitations do not appear in the Illinois cases. 

However, the lessor may restrict the use of the premises as he sees fit as 
an incident to his right to control his property and the tenant may not avoid 
the effect of the expressed restriction on the ground that it is unreasonable. 

The law does not favor restrictions upon use of land and thus any such 
clause will be construed most strongly against the lessor. However, equity 
will enforce a clear restriction on the use of the property if the clause is 
unambiguous, and will enforce these covenants even though the lessor does 
not suffer any damages. * 

The mere statement in the lease that the premises may be used for a 
purpose mentioned does not prohibit the use for any other purpose. It 
has been held that such a clause is permissive and descriptive only; but where 
the statement is made in the lease that the premises may be used for given 
purposes only and for no other purposes, equity will enforce the agree- 
ment according to the generally accepted meaning of the words. ** Any 
express covenant limiting the use of the premises runs with the land and 
thus will apply with equal force to subtenants or assignees of the leases. 


ILLEGALITY 


The law in Illinois is well settled that there is an implied obligation in 
every lease that the lessee will use the property for lawful purposes only. *° 
If the premises are leased to be used for an unlawful purpose, the lease is 
void and there can be no recovery upon it. A problem often arises as to the 
effect of a lease for lawful purposes, which subsequently become illegal. 
Where subsequent legislation is enacted prohibiting a certain business and a 
lease limits the use of the premises to that business, the tenant will be re- 
lieved from further liability to pay rent on the ground that performance 
has become impossible due to this legislation. ** However, where a lease 
provides that the tenant might pursue multiple purposes in his use of the 
premises and only some of these purposes subsequently become unlawful, 
the tenant is not excused from liability for the rent. As long as the tenant 
is authorized to perform any lawful acts under the lease, despite the fact 
that the value of the remaining lawful purposes is substantially diminished, 
the tenant is still required to pay the rent. 

A related group of cases deals with the rights of the parties when the 
use of the premises is not made unlawful, but the business which the lessee 


*Bovin v. Galitzka, 250 N.Y. 228, 165 N.E. 273 (1929). 

“ Thibodeaux v. Uptown Motors Corp., 270 Ill. App. 191 (1st Dist. 1933). 
“Bryden v. Northrup, 58 Ill. App. 233 (1st Dist. 1895). 

** Bogden v. Lasswell, 331 Ill. App. 395, 73 N.E.2d 441 (3d Dist. 1947). 
"Levy v. Johnston and Hunt, 224 Ill. ‘App. 300 (1st Dist. 1922). 
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is to transact subsequently is materially restricted. Under the gen- 
eral rule, if there is a total frustration in the purposes for which the use of 
the premises was originally contemplated, the lessee will be excused. In 
the case of Deibler v. Bernard Bros., Inc.,** the appellate court construed 
the lease as providing that the premises could be used as an automobile 
showroom and for no other purpose. Subsequent government restrictions 
made the sale of new automobiles difficult, if not impossible. 


It was held that the sale of automobiles was not prohibited, only re- 
stricted, therefore, the lessee was not relieved from his obligations under 
the lease. The fact that business was not as good as usual would not alter 
the decision. This opinion would seem to commit the court to a very 
strict interpretation of the general rule. However, on appeal to the Su- 
preme Court the case was affirmed on the ground, seemingly very sound, 
that the lease contained no use restriction. *® 


ESTOPPEL TO DENY LANDLORD'S TITLE 


While not an implied covenant, the rule that the tenant in possession 
of the premises is estopped to deny his landlord’s title as of the time of the 
demise should be mentioned here. It has been stated that the tenant in 
possession under one title can make no valid attornment to one not in privity 
with that title. *° Another statement of the rule is that where a party is in 
possession of premises under a lease he is estopped to deny his landlord’s 
title. ** The basis of the estoppel doctrine is the possession of the tenant. 
The tenant can assert an adverse title only after he has vacated the premises. 


Some examples of the application of the rule in Illinois follow: If the 
lessee takes a second lease from a third person, that lease is void and cannot 
constitute adverse possession as against the original lessor.*? The tenant is 
estopped to assert that the lessor had no title in defending an action on the 
lease for rent. ** The lessee may, where there are conflicting titles, take a 
lease from each of the claimants; if he is not deceived by their assertions, he 
will be required to pay both since he cannot deny the title of either or the 
right of either to lease to him. “* If the tenant claims through a better title 
than his landlord, he must give up possession before asserting his claim to 
the better title. 

There are certain exceptions to this rule. If the tenant is induced by 
fraud concerning the title to accept a lease, he is permitted to avoid it by 
proof of such facts as would warrant relief in equity from any other obliga- 


* 319 Ill. App. 504, 48 N.E.2d 422 (1st Dist. 1943). 

* Deibler v. Bernard Bros., Inc., 385 Ill. 610, 53 N.E.2d 450 (1944). 
“ Kepley v. Scully, 185 Ill. 52, 57 N.E. 187 (1900). 

“ Orthwein v. Davis, 140 Ill. App. 107 (4th Dist. 1908). 

“Kepley v. Scully, supra note 40. 

“Pearce v. Pearce, 83 Ill. App. 77 (3d Dist. 1898). 

“ Koelmel v. Kaelin, 374 Ill. 204, 29 N.E.2d 106 (1940). 
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tion created by deed. ** Although the tenant cannot deny his lessor’s title 
as it existed at the beginning of the tenancy, he can show that the lessor had 
a limited estate which has since terminated through its limitation or has 
been divested by operation of law. The tenant can also show that he or 
some third person acquired title from the lessor. In such case the tenant 
does not acquire title adversely and is permitted to show the true title. 
Thus, in the case of Spafford v. Hedges, ** the lessor had title to certain 
property subject to mortgage. The lessee acquired title from the pur- 
chaser at the foreclosure sale. It was held that because the tenant did not 
acquire an adverse title but rather acquired title through the landlord, he 
could show such title in an action for rent. This same rule applies also to 
the purchase of property by the lessee at a tax sale. 


COVENANTS AND CONDITIONS 


There is a difference in legal effect between a covenant and a con- 
dition. Ordinarily a breach of covenant will subject the promisor to a 
suit for damages. It will not work a forfeiture of the tenant’s interest or 
terminate the relationship of landlord and tenant. On the other hand, a 
breach of condition ordinarily will terminate the relationship. Whether 
a given provision should operate as a condition or covenant or both is held 
to be a matter of the intention of the parties. It is often difficult, however, 
to decide whether a promise (covenant) or a condition is intended. Because 
courts do not favor forfeitures an effort is made to construe provisions as 
covenants rather than as conditions. This results in confusion in some of 
the cases where if the exact language used in the provisions were followed 
none would exist. Thus the fact that the words “on condition” are used 
is not decisive *7 when to give these words their natural meaning might lead 
to the disfavored forfeiture. In the case of Kew v. Trainor, ** it was held 
that although courts incline to interpret language as a covenant rather than 
a condition, the intention of the parties, when clearly ascertained by the 
instrument, must control. In this case an agreement not to assign, together 
with an express provision for re-entry on default, was held to be a con- 
dition upon which the term depended. 


Distinction must be made between covenants which are dependent 
and those which are independent. With respect to dependent covenants, 
the performance by each party of his covenant is a condition pre- 
cedent to his right to recover for the breach of the covenant of the other. 
If the covenants are independent, it is no excuse for the non-performance 
by one party that the other has not performed. Most covenants in a lease are 
held by the courts to be independent covenants—and thus the general rule 


*Carter v. Marshall, 72 Ill. 609 (1874). 

231 Ill. 140, 83 N.E. 129 (1907). 

* Nowak v. Dombrowski, 267 Ill. 103, 107 N.E. 807 (1915). 
“150 Ill. 150, 37 N.E. 223 (1894). 
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is that the covenant of the landlord to repair or make improvements and 
the covenant of the lessee to pay rent are independent. *® However, under 
the rule concerning constructive evictions, if the repairs to be made are of 
such a character that the failure to make them would be equivalent to an 
eviction, the failure justifies a termination of the term at the election of the 
lessee. °° 


TYPICAL PROVISIONS OF A LEASE 


The ordinary rules of construction of contracts apply in construing a 
lease. Ordinarily a lease is construed in favor of the tenant, since it is 
presumed that the landlord drew the lease and that he, therefore, could 
have inserted any provisions desired. Any ambiguity of language, therefore, 
or absence of provisions, will be construed against the lessor. 


Essential Terms 


The usual, often termed essential, parts of the lease are (1) the names 
of the parties, (2) the extent and boundaries of the properties let, (3) the 
term of the lease, (4) the amount of rent, (5) the time of payment, and 
(6) the execution by the parties. 

It is common practice to require rent to be paid in advance monthly or 
quarterly. Unless the time of payment is fixed rent will not be due until 
the expiration of the period or term. ** 

The description of the premises must be certain, but the defect is cured 
if the lessee enters into possession. 5? Special care should be used in the 
complete description of the premises, in order that the lease will not be void 
for uncertainty and so that improvements will not be included or excluded 
against the intent of the parties. If a third party, not named in the lease, 
executes the lease he will neither acquire any rights nor assume any 
liabilities thereunder. ** 

The time when the lease is to begin must be stated and also the duration 
of the lease. Where no time or duration is stated, the lease is merely a 
tenancy at will and confers few, if any, rights to the parties under it. 

The amount of rental should be fixed with definiteness. However, 
seemingly in opposition to this rule, it has been held that where the amount 
of rent is omitted, the law will supply the omission and assume that the 
parties intended to pay the reasonable value of the premises. ** The signa- 
ture of the lessor is necessary to give effect to a lease, but it is not essential 


“Rubens v. Hill, 213 Ill. 523, 72 N.E. 1127 (1905). 

” Petersen v. Slauf Mfg. Co., 251 Ill. App. 202 (1st Dist. 1929). 

"McFarlane v. Williams, 107 Ill. 33 (1883). 

“Bulkley v. Devine, 127 Ill. 406, 20 N.E. 16 (1889). 

“Fuchs v. Block, 156 Ill. App. 482 (1st Dist. 1910). 

“Walsh & Co. v. Taylor, 142 Ill. App. 46 (1st Dist. 1908); and see Smrru-Hurp 
Ann. St. Ch. 80, § 1 (1934), providing in part that rent may be recovered when lands 
are held and occupied by any person without any special agreement for rent. 








334 CONTEMPORARY REAL ESTATE LEASES = [Vot. 1952 


(although in practice it is done) to obtain the lessee’s signature, if he accepts 
and acts upon the lease. The lease becomes valid if the lessee accepts the 
lease and takes possession of the leased premises. ** Formalities of execution 
as set out in the applicable statute must also be complied with strictly. It is 
to be noted in this regard that seals are no longer necessary for the validity 
of any instrument in Illinois. ** 


Additional Terms 


In addition to the essential terms, the parties may insert any other 
lawful terms in the lease. Common terms and conditions as stated in a 
check list *” (first prepared in the first decade of this century) for long term 
leases include the following subjects: names of lessor and lessee; description 
of premises, including buildings; statement concerning title and acceptance 
by lessee thereof; and if landlord’s interest is mortgaged, consent of mort- 
gagor, if procurable; term; rental, how payable, place of payment; taxes and 
assessments, with special provision for inheritance, transfer and income taxes 
and right of lessee to contest taxes, if required to pay them; maintenance 
and care of buildings; indemnification to lessor against loss or damage; 
compliance with statutes, ordinances, and restrictions on use, if any; insur- 
ance, covenants against liens; covenants against waste; advances by lessor 
upon lessee’s default; wrecking of old buildings and construction of new 
buildings; security for rent, and application of security; rebuilding in case 
of injury or destruction; alterations; improvements; notice of ejectment 
proceedings and other suits; buildings to be part of realty, to vest in lessor 
at end of term; defaults and remedies; lien of rent; receipt of rent after 
notice and after re-entry; notice with respect to default; mortgage by lessor 
of reversion; interest on defaulted payments; indemnity to lessor, including 
payment of attorney’s fees; provision for receiver in case of default; 
remedies cumulative; frontage consents; assignment of lease, mortgage of 
leasehold estate; sub-leases; party wall agreements and sub-sidewalk space 
and rights in adjacent streets and alleys; covenant for quiet enjoyment; ad- 
justment of rights of lessee and lessor in event of condemnation; covenants 
to run with the land; no waiver of breach to constitute waiver of succeeding 
breaches; notices, how given. 


Repairs 
In the absence of a provision for repair, the lessor, as has been said, is 
under no obligation to repair property in the control of a tenant. He is, 
however, obligated to use reasonable care to keep in safe condition premises 
over which he retains control. Thus where the landlord leases separate 


* Henderson v. Virden Coal Co., 78 Ill. App. 437 (3d Dist. 1897). 
“Ill. Laws 1951, p. 1299. 
"See p. 340, infra. 
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portions of a building to different tenants, and reserves control of parts of 
the building used in common by all of the tenants, he is bound to use rea- 
sonable care to keep those parts in safe condition. ** 


Taxes 


In absence of express provisions, the lessor pays the taxes, he being 
the owner of the land; however, the lessee must pay taxes on any improve- 
ments he might erect thereon. °° 


Insurance 


Neither the landlord nor the tenant is under any obligation to insure 
the property. If there is no insurance, the tenant runs the risk of being 
obligated to continue paying rent even though a portion of the demised 
premises is damaged, and, of course, the landlord risks bearing the loss on 
the destruction of his property. In the absence of express provision to the 
contrary, if a lease includes both land and improvements, the tenant is not 
relieved from the payment of rent in case of damage or even total destruc- 
tion by fire or other casualty. On the other hand, if the leased premises 
consist only of the improvements, the tenant may be relieved from the pay- 
ment of rent if the improvements are so damaged or destroyed that nothing 
remains to which the lease may attach. However, if the premises are 
partially destroyed the tenant remains liable on his covenant to pay rent. 
The tenant is released from this covenant only where the subject matter 
of the contract is extinguished. °° 


Both the landlord and the tenant have an insurable interest in the prop- 
erty, and both may insure to the extent of their interest. If the lessee, under 
no obligation, insures his interest in the property and collects the proceeds 
from the insurance company, the landlord can recover no part of this, even 
if the lessee, though not entitled to do so, receives a greater amount than 
the value of his interest in the property. ** 


Fixtures 


Invariably, provisions should be inserted by the lessee as to fixtures; if 
nothing is said, at the end of the term he may be forced to leave property 
with the lessor, which he did not so intend. 


No attempt has been made to discuss all the provisions listed in this 
section. The reasons for inserting provisions dealing with the individual 
items should be apparent to the draftsman. 


® Burke v. Hulett, 216 Ill. 545, 75 N.E. 240 (1905). 

” Bournique v. Williams, 225 Ill. App. 12 (1st Dist. 1922). 

 Humiston, Keeling & Co. v. Wheeler, 175 Ill. 514, 51 N.E. 893 (1898); Smith 
v. McLean, 123 Ill. 210, 14 N.E. 50 (1887). 

“ Griffin v. Pfeffer Lumber Co., 285 Ill. 19, 120 N.E. 583 (1918). 
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ASSIGNMENT AND SUBLETTING BY LESSEE 


All leases, except leases at will, may be assigned provided there is no 
restriction in the lease itself. A leasehold interest in real estate is personal 
property and is transferable as such. By an assignment, the tenant conveys 
all of his interest in the property to a third person for the entire term, 
whereas in a sublease the tenant conveys all or part of his interest in the 
property for a period less than the entire term. There is a division in the 
cases as to whether a conveyance of part of the property for the entire 
term is a sublease or an assignment. Illinois seems to call this a sublease. 


In general, where the lessee assigns his entire estate without reserving 
to himself a reversion, a privity of estate is at once created between his 
assignee and the original lessor, and the lessor then has a right of action 
directly against the assignee on the covenants running with the land. But if 
the lessee sublets the premises, reserving or retaining any reversion, however 
small, privity of estate between the sublessee and the original landlord is 
not established and the landlord then has no right of action against the sub- 
lessee on covenants contained in the top lease, since there is neither privity 
of estate nor of contract; however, the landlord may evict the subtenant, if 
he violates any of these covenants. The landlord, of course, has the same 
remedies in equity that he would have against any other purchaser with 
notice. °? The possession of the sub-tenant is that of the tenant and the 
termination of the original tenant’s lease works a termination of the sub- 
lease. Where all of the lessee’s estate is transferred, the instrument will 
operate as an assignment notwithstanding that words of demise instead of 
assignment are used. Even if the instrument is called a sublease, it will be 
an assignment if that is the effect of the language used. An excellent sum- 
mary of the pertinent rules of assignment is found in Kewanee Boiler Corp. 
v. American, etc., Co. 

An assignee of the lessee’s interest under a lease who does not assume 
the obligations of the lease during the balance of the term, may be held 
liable for performance only during the period of his occupancy. 


When the assignee goes into possession of the leased premises and as- 
sumes the obligations under the lease, both privity of contract and of 
estate are established between the assignee and the lessor. The privity of 
estate is terminated when he surrenders possession. However, the privity 
of contract remains, therefore he may be held liable by the lessor for per- 
formance while he is in possession of the premises and after re-assignment. 
He is liable also to the original lessee, and any intermediate assignee who, 
being liable to do so, has performed the lease. Where the original lessee 
makes good the assignee’s default, he may recover from the assignee, even 
though the default occurred after the assignee vacated the premises because 


“ Wilson Broadway B. Corp. v. N. W. EI. R. Co., 225 Ill. App. 306 (1st Dist. 1922). 
289 Ill. App. 482, 7 N.E.2d 461 (Ist Dist. 1937). 
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privity of contract continues. When a novation occurs, however, the lessee 
is thereby released. 


If the assignee does not assume the obligations of the lease he is liable 
while in possession to the lessor, the original lessee, and any intermediate 
assignee who has performed the lease, being also liable on the principle that 
he has received a benefit and should, therefore, assume the obligation. After 
a re-assignment by the assignee, he is no longer liable for a breach of the 
lease for the reason that privity of estate is terminated upon leaving posses- 
sion of the premises, and no privity of contract ever existed between the 
assignee and the lessor. 


COVENANTS AGAINST ASSIGNMENT 


A covenant in a lease against assignment or subletting, although not 
favored by the law, will be enforced, but will not be extended beyond ex- 
press stipulation. Thus, the courts have held that where the tenant under 
a restrictive clause takes another into copartnership with him and lets him 
into joint possession of the premises, it is not a breach of this covenant. 
Also, subletting the premises will not violate a covenant against assign- 
ment. ** Many leases contain covenants that no assignment will be permitted 
unless the landlord expressly assents thereto. A landlord can be arbitrary 
in refusing to give such assent; however, if the lease provides further that 
his consent shall not be unreasonably withheld, the court’s judgment is 
substituted for that of the landlord. Thus, the landlord in Edelman v. F. W. 
Woolworth Co. * was not permitted to refuse to consent to the assignment 
to a business competitor, merely because he was a competitor, when in all 
other respects he was a suitable tenant. The court held that if the lessor had 
desired to prevent the assignment of the premises to a business competitor, 
or to some other objectionable person, he should have expressly so stated. A 
provision restraining the assignment of a lease includes only voluntary 
assignments and is not operative against an assignment effected by law or 
through an order of the court, ®* unless it appears that the proceedings 
were voluntary and collusive on the part of the tenant in order to defraud 
the landlord of his rights. 

The landlord may waive the effect of a covenant against assignment 
expressly or by conduct. Thus, where he accepts rent from an assignee with 
knowledge of the facts, this will constitute a waiver. 


ASSIGNMENT BY LESSOR 


The lessor’s interest during a tenancy is a reversion, and carries with it 
the right to transfer the reversion. A transfer of a reversion is unlike an 


“Union Trust Co. v. First Trust and Savings Bank, 252 Ill. App. 337 (1st Dist. 1929). 
“252 Ill. App. 142 (1st Dist. 1929). 
“Sinclair v. Sinclair, 224 ll. App. 130 (2d Dist. 1922). 
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assignment of a chose in action, since in order to perfect an assignment of a 
chose notice must be given to the debtor. However, where a reversionary 
interest in land is transferred, constructive notice is given to all the world, 
including the lessee, by recording the deed. Actual notice, therefore, is not 
necessary. 

After the lessor has transferred his reversion, the tenant’s rights and 
liabilities remain the same. The grantee of the reversion is given by 
statute in Illinois the same remedies for the recovery of rent or the enforce- 
ment of the other covenants of the lease as the lessor might have had. ° 
The early Illinois cases, before the passage of this statute, held that an at- 
tornment would be necessary in order to create privity of contract between 
the tenant and the grantee so as to enable the grantee to recover rent. The 
statute has changed this requirement and an attornment is no longer 
necessary. °* 

A conveyance by the landlord of the premises is naturally subject to 
the rights of tenants under prior valid leases. The grantee of the lessor has 
constructive notice in Illinois of the lessee’s rights under the lease, by virtue 
of the lessee’s possession of the premises.** The lessee’s possession of the 
premises gives to the grantee not only constructive notice of all rights which 
he may have had under the original lease but it also gives him constructive 
notice of any rights to options for extensions or agreements between the 
landlord and the tenant, such as a contract or an option to purchase the land. 
But the tenant’s possession does not give notice of the rights of the landlord’s 
grantee. To give notice of his rights, the assignment must be recorded. ” 


After the lessor transfers the reversion, he no longer has any rights 
with regard to the property and he has been relieved of some of his 
liabilities by virtue of the fact that he is no longer in privity of estate 
with the lessee. He is still liable on certain promises which he made in the 
contract, however, since a party cannot by his own act relieve himself of a 
contractual liability without the consent of the other party, and although 
he is no longer in privity of estate with the lessee, the privity of con- 
tract remains. The benefits of the contract go to the grantee, including 
rent which accrues after the transfer, and the original landlord can no longer 
sue on a breach of the contract occurring after the transfer. The grantee 
becomes liable for all obligations to the tenant arising after the transfer. 
However, he is not liable for obligations which have arisen pursuant to 
the lease before the transfer unless he expressly assumes them. 


If the lessor conveys property, reserving nothing to himself, the effect 
will be to convey the lessor’s interest in the lease on the property and the 


®* SmirH-Hurp Ann. Stat. Ch. 80, § 14 (1934) (based on the statute of 32 Hen. 8, 
c. 34, § 1 [1540]). 

* Compare Fisher v. Deering, 60 Ill. 114 (1871), with Barnes v. Northern Trust 
Co., 169 Ill. 112, 48 N.E. 31 (1897). 

® Nelson v. Joshel, 305 Ill. 420, 137 N.E. 389 (1922). 

Bullard v. Turner, 357 Ill. 279, 192 N.E. 223 (1934). 
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right to receive all unaccrued rentals, since unaccrued rentals are not per- 
sonal property but incorporeal hereditaments. They are an incident to the 
reversion and follow the land. They pass with the conveyance or devise 
of the land and although separable from the reversion, they are, until such 
separation, a part of the land. However, rent may be excepted in a grant of 
a reversion, since rent is not an inseparable incident of the reversion. A 
transfer of the rent alone does not transfer an estate or interest in the land 
but operates to transfer a mere chose in action. It need not be in any partic- 
ular form and it is not necessary that it be recorded. 


A lessor may mortgage property which is occupied by his tenant. 
Where the lease is made subsequent to the mortgage, the mortgagee can 
extinguish the right of the tenant by foreclosing the mortgage. However, 
when the mortgage is subsequent to the lease, the mortgagee must respect 
the rights of the tenant, and, regardless of foreclosure, the tenant cannot be 
evicted prior to the expiration of the lease. The mortgagee has the same 
constructive notice of the lessee’s rights by virtue of his possession as has an 
grantee of the lessor. The mortgagee is not bound by any advance rent 
payment made by the tenant to the mortgagor, and on appointment of a 
receiver, or on the mortgagee’s taking possession of the land, the tenant 
with actual or constructive notice of the mortgage will nevertheless 
have to pay rent thereafter to the receiver or mortgagee, even though he 
has already paid his rent in advance to the mortgagor. ™ 


CONCLUSION 


No attempt has been made in this article to do more than to call atten- 
tion to the fundamental legal principles applicable to leasehold estates. As 
was said, various aspects of the old feudal law color the modern principles 
and, if a generalization is permissible, it illustrates the elasticity as well as 
the toughness of that system. It often surprises the practitioner in this field 
to find an answer to a difficult problem in the remnants of this feudal law. 


In recent years litigation concerning leasehold estates has been de- 
creasing, due in a large measure to the care and ingenuity of the draftsmen 
of the various types of leases, as the following articles will disclose. 


"Rohrer v. Deatherage, 336 Ill. 450, 168 N.E. 266 (1929). See also, First Nat. 
Bank of Chicago v. Gordon, 287 Ill. App. 83, 4 N.E.2d 504 (1st Dist. 1936), in which 
the court did not allow rent reduction given by the mortgagor to the tenant shortly 
before foreclosure. 
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OFFICE MEMORANDA 
of Items to enter into ninety-nine year leases. 
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REMARKS 
1. Date. 
2. Lessor (as Trustee, etc.) 
3. LeEssEE. 
4. Premises: If any buildings on demised premises, make special 


rovision therefor. 
egal Description: Title accepted—Defects, if any. 
If fee mortgaged secure consent of mortgagee. 








5. TERM. 


6. Rentat: Gross Rental, annual, semi-annual, quarterly amounts, 
place of payment, gold coin, no abatement except inheritance 
and income tax. 














7. Taxes AND AssEssMENTs: To be paid by lessee in apt time. 
Provision for receipts. Provision for inheritance taxes, transfer 
taxes and income taxes. Provision for lessee to contest taxes. 








8. MAINTENANCE AND Care oF Burtprncs: Buildings and premises 
to be maintained in accordance with ordinances. Owner to be 
indemnified against loss or damage. Lessee to make alterations 
and repairs when required. No right to use or occupy streets 
or alleys. Premises not to be used for any unlawful purpose, 
and penalties in connection therewith. If anthep on prem- 
ises, provide for indemnity. 
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9. 





Repairs AND INsuRANCE: Lessee to keep buildings in good re- 
pair, etc. Building of certain value. Lessee to insure up to 
eighty percent. Insurance Companies to be responsible and 
satisfactory to lessor. Loss omstie to Trustee and deposited 
with Trustee. Building must conform to Underwriter’s rules. 
Provision for temporary insurance. Casualty insurance and in- 
demnity insurance. When insurance may be made for benefit 
of mortgagee. How proceeds of insurance should be applied. 
— portion for benefit of mortgagee and what portion for 
essor. ' 





. Covenant Acainst Liens. 





11. 


CoveNnANT AGAINST WASTE. 





12, 


Apvances By Lessor uPON Lessze’s Derautt: Failure to pay 
taxes, insurance, etc. Advances by Lessor treated as rent. Ex- 
tent of inquiry required of Lessor. 





13. 


Construction oF A New Buipine: Time within which to 
erect a new building. Character and construction of building. 
Stress on caissons. Exterior and height of new building. Floor 
loads. Time of completion. Manner of construction. Cost of 
new building. Diligence required. Plans and specifications 
to be submitted. Moneys to complete building to be on hand 
and provision for deposit thereof. Connection with adjoining 
building. Framing for elevators, etc. Columns and foundations 
along dividing line. Party columns and foundations. Party 
curtain wall—fire, conduit and wire service. Contracts by 
lessee to carry out building department’s requirements. Con- 
tracts impose no expense on lessor. Mechanic’s Liens not to 
attach to Lessor’s estate. Waivers of Lien to be procured. 
Abandonment of building operations. Lessee to maintain a fin- 
ished and complete building. Erection of future buildings. 
Requirements as to future buildings. Deposit as security re- 
— No removal of building during last five years of term. 

rovision for liability insurance and temporary fire insurance 
during construction. 





14. 


Deposit AND APPLICATION OF SecurRITY: Deposit of $.......... 
as security, kind of security, when deposited, with whom. 
Deposit of building fund before building. Lessee’s guaranty 
, a impairment of fund. Interest on deposits. Application 
of fund deposited. Trustee’s power to convert securities. 
Substitution of securities and of cash. Balance of deposit on 
completion of building. Trustee need not make inquiries. 
Disposition of fund on | a default. 





. REBUILDING IN Case or Injury or Destruction: Conditions un- 


der which rebuilding, etc., shall take place. Time and mode of 
rebuilding. How deposit is to be held and disposed of. 





16. 


ALTERATIONS, IMPROVEMENTS OR New Buitpine (not in case of 
injury or destruction): Conditions under which improvements, 
alterations and rebuilding shall take place. Time within which 
same shall take place. Provision for deposit,—waivers of lien, 
plans and specifications. Value of alterations and improve- 
ments in new building. 
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NotTIcE OF EJECTMENT. 





REMARKS 





18. 


Bumpincs Part or Reatty—Vestinc IN Lessor aT END OF 
Term, Etc.: Lessee not to dismantle or remove any building 
(except as specially provided). Building part of realty. Build- 
ings and improvements to vest in lessor at end of term. Present 
building property of lessor or lessee. Salvage may be appro- 
priated by lessee. Alterations or additions by lessee. Waivers 
of lien to be procured. Plans and specifications to be submitted. 
Moneys to complete additions, etc., to be on hand. Deposit 
before building addition. Premises and improvements to be 
surrendered at end of term, whether by lapse of time, or 
otherwise. 





19. 


Re-ENTRY AND Forcipte Detarner: Entry upon default—forci- 
ble detainer. Covenant to surrender possession upon termina- 
tion of lease. No demand or notice required, except notice of 
default. 








20. 


Distress For RENT. 





Zi. 


Lien ror RENT AND FOR ApvANces By Lessor: Lien to be ex- 
tended to all moneys due lessor in any way. 





eee 


Receipt or Rent Arter Notice: Re-entry not to forfeit rent. 





23. 


Deravutt or Lessee: Default in rent—length of default—notice 
required. Default in other covenants, length of default, notice 
required. Manner of serving notice upon lessee, personal, by 
mail. Provision for address—posting—proof of service. Notice 
to mortgagee or trustee, and to bondholders. 





24. 


Mortcace By Lessor oF Reversion: (1) Notice to Lessee of 
mortgage; (2) No prepayments of rent by lessee; (3) Deposit 
applied on mortgage in event of termination of lease; (4) In- 
surance money applied on mortgage in event of termination of 
lease; (5) Part of Insurance for benefit of mortgagee. 





25. 


Interest: Interest on deferred payments of rent and all sums 
advanced by lessor. Rate of interest—payable in gold coin. 





26. 


INDEMNITY oF Lessor: Indemnity of lessor against all costs, 
expenses, damages and attorney’s fees. 





ra fs 


Provision FOR RECEIVER. 





28. 


Aut Remepies CuMULATIVE. 





2: 


Frontace Consent: Consent of both Lessee and Lessor re- 
quired. 





30. 


ASSIGNMENT OF Lease: Conditions precedent to right of lessee 
to assign. New building to be completed prior to assignment. 
Assignee to expressly assume lease. Assignment only valid in 
case of bona-fide sale. Release of lessee. Conditions apply 
to successive assignments. 





31. 


Morteace or LeaseHoLp Estate: Right of lessee, at all times, 
to mortgage. Notice to be given lessor. One Mortgagee to be 
entitled to full notice of default under certain conditions. 
Mortgagee not liable until seized of title. 
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REMARKS 


32. Sus-eases: Assignment of existing sub-leases and indemnity 
of lessor. Provision for future sub-leases. All to be subject to 
main lease and ended by termination of main lease. 





33. Parry Watt AGREEMENT: Sub-sidewalk space not demised. 
Interest in sidewalk to revert to lessor. Grant of right in 
adjacent alley. Covenant to observe easement. 





34. Covenant For Quiet EnjoyMent: Limit of liability of lessor 
in event of ouster of lessee. 





35. Trustee AND Successor In Trust: Appointment of first suc- 
cessor in trust. Appointment of second successor in trust. Re- 
moval of Trustee and appointment of new Trustee. Lessee to 
pay Trustee’s compensation and expense. Trustee’s power to 
pass on securities. Securities may in first instance be tendered 
to Trustee. 





36. Option To Purcuase: Provision for lessee to purchase fee un- 
der certain conditions. 


37. Lessor to Buy Improvements: Conditions under which lessor 
to buy improvements at end of term. Notice required—price— 
method of payment. 








38. ConpEMNATION Crause: Provision for adjustment of rights of 
lessee and lessor in the event of condemnation of premises, or 
part thereof. Provision for abatement of rent, etc. 





39. Marne: Mailing of notices—if registered, receipt conclusive. 
If mailed otherwise, affidavit of lessor or agent conclusive. 





40. CovENANTS RUN wiTH Lanp: No modifications of terms of 
lease valid unless in writing. No Waiver of breach to con- 
stitute waiver of succeeding breaches. 





41. Execution: Wife to join to release dower.® Execute in dupli- 
cate or triplicate. 





42. ACKNOWLEDGMENT. 








* Not essential but desirable. 











LEASE PROVISIONS DESIGNED TO MEET 
CHANGING ECONOMIC CONDITIONS’ 


BY RAYMOND E. DENZ * 


THIS IS AN ERA of economic unrest and instability. Commercial leases 
which provide for a fixed monthly or annual rental and extend over a period 
of years are very vulnerable to changing economic conditions. Drafting 
an adequate lease is today more than ever a responsible and delicate task 
requiring proficiency and care. The lawyer owes an obligation to his 
client to select the type of lease which will contribute best to the business 
purpose which the client wishes to accomplish. He can meet this obliga- 
tion only if he has some knowledge of economic conditions and an under- 
standing of the variety of commercial leases and provisions. 


For the purpose of this discussion leases may be divided into two types: 
(1) The short term lease running usually for a period of from one to twenty 
years but occasionally for as long as approximately forty years. (2) The 
long term lease running for a period of from forty or fifty years to one 
hundred or even one thousand years. Each of these types has certain definite 
characteristics. 


In short term leases the approach is microscopic. We are dealing 
with the present generation; with forces which are for the most part known 
and the logical effects of which can be foreseen with some degree of ac- 
curacy. In long term leases the approach is telescopic. We are planning 
for future generations; we are aware that economic, social, and physical 
forces hitherto unknown will spring into being, and that in due time they 
will run their respective courses just as nuclear energy, racial unrest, and 
communism are now creating new problems in this, the seventh year of the 
atomic age. However, we cannot foresee accurately many of these new 
forces, nor their courses, nor their consequences. 


It is elementary that both landlord and tenant desire to consummate a 
lease upon terms as favorable as possible. However, it is fundamental that 
their undertaking is to a certain degree a common enterprise in which their 
interests are not opposed, but mutual. It is important to each that the other 


*RAYMOND E. DENZ. B.A. 1916, University of Illinois; LL.B. 1921, 
Harvard University; member of the firm of Denz, Lowe & Lupton, 
Decatur, Illinois. 


*Portions of this article dealing with percentage leases, cost of living leases, and 
options in short term leases were published under the title of “Commercial Leases and 
the Fluctuating Dollar,” in 40 Inu. B. J. 7 (Sept. 1951), and are republished with the 
kind permission of the editors of said Journal. 
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succeeds, and it is necessary that he survives. During the preliminary 
period of negotiation and preparation of legal documents, three essential 
contributions should be made to a proposed commercial lease by the land- 
lord, the tenant, and the attorneys respectively: 
(1) The landlord should choose a tenant whose business holds promise 
of substantial financial reward and growth. 
(2) The tenant should choose premises well adapted in structure and 
location to his business. 
(3) The attorneys should draft a lease which is equally fair to both 
parties. 

Obviously neither economic conditions nor commercial leases can be 
labeled and divided neatly into groups or types like bundles of mail arranged 
alphabetically. The classifications of economic conditions and leases which 
follow have not been taken from any previous treatise. They do not 
purport to be model classifications, but have been devised for the sole 
purpose of facilitating the ensuing discussion. 


ECONOMIC CONDITIONS WHICH AFFECT 
COMMERCIAL LEASES 


Among the principal economic factors which affect leases are the 
following. 


The Fluctuating Dollar 


It is a fundamental economic principle that the value of money does 
not remain constant. Many times in history runaway inflation has brought 
financial ruin to a nation. In the United States, periods of inflation or 
booms have followed periods of deflation or depressions in relatively rapid 
succession. The dollar decreases in value in periods of prosperity and in- 
creases in value in periods of recession. 

Attributing arbitrarily to the dollar of 1900 a buying power of 100%, 
we find that the dollar of the year 1920, shortly after World War I, had a 
reduced buying power of only 38% of the 1900 dollar or 38 cents. After 
1920, the dollar increased rather steadily in value for thirteen years until 
1933 when it was worth 59 cents. This was just before the prosperity of the 
“New Deal” years. Since 1933, it has decreased in eighteen years to a value 
of 30 cents at the end of 1951. 

Frequent wars, the building and maintaining of large armed forces, the 
production of planes, ships, and weapons, legislation providing social benefits 
such as subsidies, and other similar factors have created the longest business 
boom in the history of this country. With temporary interruptions it has 
lasted more than eleven years.? Nothing is more certain than that a de- 


* The Cleveland Trust Company of Cleveland, Ohio, 32 Business Bulletin, Dec. 17, 
1951, No. 12, p. 1, col. 1. 
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pression will follow before many commercial leases now being negotiated 
terminate. 


Taxation 


Federal, state, and local taxes are increasing at an alarming rate. Federal 
and state taxes are shared by many groups and classes of citizens. However, 
local taxes levied by cities, townships, schools, park districts, and similar 
taxing bodies are directed solely to real and personal property. Since 
personal property is very inadequately assessed in Illinois the owners of 
real property bear the brunt of the heavy burden of property taxes. 


Social Legislation 


The social legislation most directly affecting leases is rent control which 
is an anomaly inasmuch as it provides for the subsidization of one class, to- 
wit tenants, by another class, to-wit landlords, and not by all taxpayers as 
in the case of almost all subsidies. Federal rent control applies only to 
residential properties, and Illinois, like most of the states, but unlike New 
York, has no state commercial rent control legislation. Price controls, 
wage controls, social security, farm subsidies, and all forms of social legisla- 
tion indirectly affect leases, for without arguing the merit of such laws, 
it is generally admitted by economists and educators that controls which 
violate the basic economic law of supply and demand contribute to in- 
stability and uncertainty in the national economy; further, that they tend 
to destroy the initiative of both management and labor, and it follows, of 
both landlords and tenants. * 


Changes Affecting Utility of Leased Premises 
During the life of a lease certain economic factors such as shifting 
business districts, reduced or increased parking facilities, and obsolescence 
of improvements affect the value of the premises for the purpose for 
which they are leased. 


Changes Affecting Success of Business Operated by Tenant 

During the life of a lease certain economic factors such as shopping 
habits, competition by more economical or better adapted products, selling 
trends, the growth of chain stores, and the increasing popularity of super 
markets affect the success of the business which the tenant is conducting 
on the premises. 

It will be noted that the first three economic factors listed affect all 
leases with equal force, whereas the fourth affects individual leases and the 
fifth affects individual businesses. 


*“Controls in the affairs of government have cut incentives on the part of those 
who labor and those who manage.” Excerpt from address of President Russell J. 
Humbert of De Pauw University of Greencastle, Indiana. Indianapolis News, Dec. 
5, 1951, p. 27, col. 5. 
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SHORT TERM LEASES 


This portion of the discussion deals with the adequacy of the more 
common types of short term commercial leases, to meet the problems raised 
by the economic factors above enumerated. 


The first three types provide for a “Fixed Base Rental” and the remain- 
ing types beginning with the ”Step-Up Lease” provide for a “Variable Base 
Rental.” 


Flat Rental Leases 


The simplest and probably the most generally used type of short term 
lease provides for a flat or fixed rental during the entire term of the lease, 
with the obligation of the tenant usually limited to the payment, in addition 
to said fixed rent, of his own utilities. Of course, he has the duty to re- 
turn the premises and the improvements thereon to the landlord at the 
termination of the lease, in as good condition as when entered upon, or- 
dinary wear and tear excepted. This type of lease is very poorly adapted to 
meeting changing economic conditions. 


Let us assume a landlord in 1940 leased a commercial building, then 
worth approximately $60,000.00, for a ten-year period at a fixed monthly 
rental of 1% a month or $600.00, which at the inception of the lease ap- 
peared to be reasonable and fair consideration. When the lease expired in 
1950, the purchasing power of the dollar had decreased to approximately 
50% of that of the 1940 dollar. On this basis, the rent at the end of 1950 
would have had to be $1000.00 per month to enable the landlord to buy the 
same commodities he bought for $600.00 in 1940. Assuming the rate of 
devaluation of the dollar to be constant, the landlord lost an average of 
approximately $165.00 per month for the entire life of the lease. This is an 
average annual loss of approximately $2000.00 and totals approximately 
$20,000.00 for the ten-year period.* In a period of deflation this type of 
lease, assuming the financial responsibility of the tenant, would have been 
equally unfortunate for him. 


It is inconceivable that a contract for labor entered into by intelligent 
and informed negotiators would provide for the same wage for a given 
group of employees for a period of five or ten years. Similarly a contract 
to buy and sell groceries or any other commodity at a fixed price for several 
years would be absurd. It is no less ridiculous to agree upon a flat rental 
for a relatively long period. Short term commercial leases should be 


‘In order to simplify the illustrations, depreciation on the improvements on the 
one hand, and on the other the income which the landlord would have received from 
the investment of the additional rent to which he was entitled, have not been con- 
sidered. Monthly figures are adjusted to nearest $5.00 unit. All other figures to the 
nearest $100.00 unit. These computations have been made by Robert W. Sleeper, 
Certified Public Accountant, Decatur, Illinois, in terms of current dollars necessary in 
each year to maintain the purchasing power of the dollar in 1940. 
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flexible with provisions designed to adjust the net rental to the fluctuating 
dollar. 


Net Leases 


Another type of fixed base rental lease provides that in addition to the 
fixed base rent the tenant shall pay as supplementary rent some or all of the 
leasehold expenses. Taxes are the primary item in this class of expenses 
and are nearly always included in the items the tenant is to pay in a net 
lease. Much less frequently, repairs and maintenance except of a structural 
nature, and hazard insurance on the improvements, are also included. The 
more items of expense which are included in the supplementary rent, the 
more nearly the lease is a true net lease. It is the underlying principle in 
such a lease that the landlord is entitled to receive a fair net rent upon his 
investment for the life of the lease, changes in economic conditions notwith- 
standing. This type of lease is fair to the tenant if, and only if, his base rent 
is reduced by the amount of supplementary rent which he agrees, at the 
beginning of the tenancy, to assume. 


The practice of providing that the tenant shall participate in the pay- 
ment of property taxes levied upon the leased premises has grown rapidly 
during the past two or three decades and is now very general throughout 
the nation. Such a provision in a lease has merit politically as tenants 
constitute a much larger class of voters than landlords. The requirement 
encourages the lessee to inform himself and to vote intelligently on tax 
matters. A provision in a lease requiring a tenant to pay taxes should be 
limited 'to property taxes. There are many objections, some practical and 
some legal, to the inclusion of income taxes, or succession taxes, and also to 
the inclusion of special assessments and various license fees. 


It has been found advisable to provide that the property tax should 
be paid either monthly or annually by the tenant as “additional rent.” The 
provision in this form enables the landlord to enforce payment of this 
supplementary rent in the same manner as he enforces the payment of the 
base rent. 

In case the tenant occupies a large office space or only a part of a 
commercial building, it can be provided in a net lease that he is to pay his 
proportionate share of fuel, utilities, janitor, or similar expenses. 


Expense Participating Leases 


In this type of fixed base rental lease it is provided that in addition to 
paying an agreed fixed base rental the tenant shall share in certain of the 
landlord’s leasehold expenses, make improvements, or conduct his business 
in a specified manner. This lease, though similar to the net lease, is more 
flexible. As to property taxes it is ordinarily provided that the tenant shall 
share in the same. One of two formulas is usually employed: 


(1) The tenant is required to pay all or a given percentage of the 
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amount the general taxes are increased in each subsequent lease year 
over the general tax for the first lease year. 

(2) The tenant is required to pay a given percentage of the general 
taxes for all lease years including the first. 


In an expense participating lease either of said formulas may also be 
applied to hazard insurance, maintenance, except of a structural nature, and 
other similar expenses. In the event the first formula is used the percentage 
of the increase in the item or items to be paid by the tenant, is sometimes 
negligible. It should, therefore, be provided that if the landlord fails to en- 
force the provisions in one or more years, he does not waive his right to 
subsequent enforcement. 


The principle of requiring the tenant to share leasehold expenses may 
be expanded by the inclusion of a provision that the tenant shall make 
improvements to the building, such as installing a new store front, an 
elaborate electric sign, or a sprinkler system. Such provisions when carried 
out improve the premises and the entire shopping area and react to the 
benefit of both landlord and tenant. 

Another variation of this type of lease contains the requirement that 
the tenant shall conduct his business vigorously by expending at least an 
agreed minimum for advertising, and remaining open for business at least 
an agreed minimum number of hours each day or each week. Such a pro- 
vision does not increase the basic income of the landlord even in the event 
of inflation, since his rent has been established at a fixed base amount, but 
it does tend to increase or at least maintain the value of the premises for the 
purpose for which they are leased. In order to render a provision of this 
nature effective it is desirable to give the landlord the right, in the event 
a violation continues for an unreasonable period after notice, to terminate 
the lease, or at least to collect liquidated damages. 

The expense participating lease, like the net lease, is fair to the tenant 
only if his obligations of a supplementary nature are taken into considera- 
tion in fixing the base rent. This type of lease brings some of the landlord’s 
problems very forcibly to the attention of the tenant. To the extent that 
it creates a common enterprise the psychological effect upon both parties 
is healthful. 


Step-Up Leases 


The simplest form of lease with a variable base rent is the step-up 
lease. In this lease it is agreed that the rent at the outset shall be a fixed 
amount. It is further agreed that the rent for a given period shall be in- 
creased or stepped up at intervals to a larger amount. In general this type 
of lease is unfair to the tenant. It is usually imposed upon him due to 
his lack of experience and he accepts it because a greater burden of rent in 
the future does not seem as onerous as the same burden at the inception of 
the term. A step-down lease is no less illogical than a step-up lease. 
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A step-up lease is usually predicated upon the fallacious assumption 
that inflation will never cease and that business for the tenant will improve 
continually. No one can prophesy with certainty when deflationary forces 
will set in. 


There are, however, under certain circumstances, two sound arguments 
for use of the step-up lease. 

(1) It makes it possible for a tenant inaugurating a new business or a 
business in a new location to pay a moderate rent at the outset and to 
grow into a financial position strong enough to enable him to pay the 
rent the parties agree the premises should eventually produce. 

(2) It is fair to both parties if, because of unusual circumstances, it 
appears reasonably certain that the leased premises will continue to 
improve for the purpose for which they are leased, as for example if 
they are in a location which is developing rapidly as a shopping center. 


Re-appraisal Leases 


The re-appraisal lease, as its name implies, provides for periodic ap- 
praisals of the rental consideration. The parties who enter into this type 
of lease recognize that although it cannot be forecast with certainty 
whether the rental value of the premises will appreciate or depreciate, it is 
as certain as life itself that it will not remain constant. The appraisal lease 
is useful to meet nationwide economic transitions, and particularly useful 
where there exists uncertainty as to the future rental value of the leasehold 
because of reasons peculiar to the premises or the business to be conducted 
in the same. 


An appraisal is a well established legal procedure. It is employed in 
suits for partition in the circuit court and in proceedings to establish the 
value of both real estate and personal property in the probate court and in 
state inheritance tax and federal estate tax proceedings. An arbitration 
pre-supposes a controversy and is more nearly in the nature of a judicial 
proceeding.* An appraisal clause is less liable than an arbitration clause 
to breed ill feeling between the parties. 

It is submitted that competent appraisers in determining the rent should 
and usually do consider carefully fluctuation in the purchasing power of 
the dollar and other changes in economic conditions including those which 
are local in their scope and those which are nationwide. 

In theory the process is an excellent solution to the problem of re- 
adjusting the rental consideration. As a practical matter it is not infallible 
and there are several significant disadvantages. The parties do not have a 
firm lease for the entire term because the rent to be paid during certain pe- 
riods of the term of the lease will be determined by strangers to the contract. 
The uncertainty attendant upon this situation is a mental hazard to both 


56 C.J.S. Arbitration & Award § 1 (1937). 
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the landlord and the tenant, and a hindrance to the sale of the building 
as well as to the sale of the business. To have the amount of the rental 
income depend upon the decision of parties with no financial interest in 
the building or the business is also unsatisfactory to banks and other agencies 
called upon to make loans to either the lessor or the lessee. The im- 
portance of this disadvantage can be reduced by establishing a minimum rent 
which is to prevail during the term of the lease regardless of the result of 
any appraisal provided for and made. However, this may be unfair to the 
tenant who must pay the agreed minimum in any event while running the 
risk of a materially increased and uncontrolled maximum. An added dis- 
advantage springs from the fact that appraisers in setting the rent too often 
favor the skill and diligence of the tenant rather than the income of the 
landlord from an investment to which he contributes little energy and time. 


The longer the term of the short term lease, the greater is the need for 
periodic readjustments of the rent. A generally accepted minimum period 
between re-appraisals in short term leases is two years and a generally 
accepted maximum is five years. 


In addition to objecting to the uncertainty attending appraisals the 
parties often object to the inconvenience and expense incident to the 
process. It appears that if the appraisal accomplishes its purpose the in- 
convenience and expense are amply justified by the result. 


The Percentage Lease 


In a percentage lease the rental is based upon the volume of the tenant’s 
business. The lease contains the usual covenants with a provision that the 
rental consideration is to be an agreed percentage of the total sales made 
upon the premises. It is a self-modifying agreement between landlord 
and tenant to share proportionately the benefits attributable in part to the 
land and improvements and in part to the business conducted in the premises. 
It is based upon sound economic principles, and under circumstances where 
it is applicable, it is in many ways an outstanding improvement over the 
fixed-sum rent lease or the step-up lease. 


The predecessor of the percentage lease was the English Feudal lease 
pursuant to which the serf paid to the lord of the land or “land-lord,” an 
agreed portion of the crops he raised. In the United States farm leases now 
contain a very similiar provision pursuant to which the modern landlord is 
entitled to receive a share of the crops. The percentage lease applies this 
age-old principle to the retail business, substituting a percentage of the cash 
income for a percentage of the crops raised. Such leases are now in very 
general use in all urban centers throughout the country. 


Applicability of percentage leases. Since the rent payable under a per- 
centage lease is based upon business volume, it is applicable only when two 
factors exist: 








‘ 
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(1) Goods or services are sold at retail. 


(2) The volume of sales bears a direct relationship to the nature and, 
location of the premises. 


Downtown locations and established neighborhood shopping districts 
provide the greatest field for percentage lease agreements. This form of 
lease is adapted to retail stores of nearly every nature, such as department 
stores, apparel, drug, beverage and food stores, motion-picture theatres, and 
automobile sales and service. It applies to residence property only when a 
commercial use is made of such property as in the case of apartments and 
rooming houses. It is not adapted to sales of services nor to most whole- 
sale businesses, nor is it adapted to business in outlying localities where trade 
must be drawn by newspaper or radio advertising, traveling salesmen, direct 
mail or catalogues rather than by the nature of the premises occupied and 
the accessibility of their location to purchasing power. 


Determining the percentage. When it has been established that the 
percentage lease is adapted to the tenancy under consideration, the per- 
centage of dollar volume which would be a fair rental basis under all of the 
circumstances must be determined. In other words, it must be established 
how much rent the tenant, according to good business practice, should pay 
for a stated period such as a month or a year on the basis of a given volume 
of sales for that period. 


The percentage rental rates of nearly all retail businesses which are 
operated in the United States have been established. These rates are set 
forth in tables in various publications. One of the most complete tables is 
contained in a volume entitled “Percentage Leases,” published at intervals 
of about two years, by the National Institute of Real Estate Brokers of the 
National Association of Real Estate Boards. ¢ 


The trade publications of many retail businesses, such as food and drug 
journals, from time to time discuss percentage rental rates with tables and 
suggestions to their subscribers. A wide scale of rates is disclosed, ranging 
from as low as 1% under certain circumstances as in the case of chain 
grocery stores, to as much as 50% under other circumstances as in the case 
of parking lots. 

A study of percentage rate tables discloses that in a majority of leases 
the rate remains constant regardless of the volume. It is not uncommon, 
however, to provide that the percentage rental rate shall decrease as the 
sales volume increases, in this manner—2% on all sales to and including 
$500,000.00 and 1% on all sales over $500,000.00. In support of this 
pattern it is argued that the landlord has received an adequate amount of 
rent from the volume of sales made in the lower bracket and should be 


*The present is the eighth edition, published in April, 1952, containing 80 pages 
and available at $10.00 per copy, from National Institute of Real Estate Brokers, 22 West 
Monroe Street, Chicago 3, Illinois. 
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satisfied with a lower percentage rate for the surplus or additional rent 
which he receives from the volume of sales made in the upper bracket. It 
is provided in rare cases that the percentage rental rate shall increase in the 
higher sales brackets. In support of this pattern it is argued that the cost 
per unit of each sale to the tenant decreases as his volume increases and that, 
therefore, the higher percentage rate upon sales in the upper bracket can be 
paid without hardship to the tenant. 


In some instances different percentage rental rates are agreed upon 
for various departments of a business. For example: 
Food stores—groceries, meats, produce. 
Hotels—rooms, food, beverages. 
Drug stores—prescriptions, food and fountain, tobacco, all other sales. 


The range of rates set forth in such percentage rental rate tables should 
not act as limits within which the lease must be drawn. Rate tables are 
compiled merely as guides by which to compare current local conditions 
with those in other areas. The landlord and the tenant must exercise judg- 
ment in the evaluation of economic factors. Factors to be considered are 
the economic cycle, the size of the city, the accessibility of the location, 
parking facilities, the fitness of the premises for the tenant’s business, the 
experience and financial stability of the tenant, and the nature of the busi- 
ness to be conducted by him in the premises. 


The landlord will usually suggest a minimum rent, and the tenant a 
maximum rent. Because the business to be conducted in the premises is in 
the sole control of the tenant, who may be careless or lack skill in the man- 
agement of the same, a minimum rent is justified. The minimum rent should 
be sufficient to cover taxes, insurance, repairs, depreciation, and a nominal 
return upon his investment. It should be sufficient to protect the landlord 
from substantial loss but it should not be above a fair percentage rental 
based upon the tenant’s volume of sales even in periods of low business 
activity. It is doubtful if there is a sound economic reason for a maximum 
rental in a percentage lease. Placing such a ceiling upon the rental con- 
sideration to be paid violates the principle that when the location and 
structural advantages of the premises contribute materially to the success 
of the tenant’s business, the landlord should share in the benefits of the high 
volume of sales which results. However, the tenant may be in a bargaining 
position strong enough to enable him to demand such a ceiling. 


Definition of “sales.” The next problem is the definition of the “sales” 
to which the percentage rent shall apply. The term “gross sales” is some- 
times used although it would seem that “total net sales” is more nearly ac- 
curate inasmuch as merchandise which is returned in the ordinary course of 
business is usually excluded. Sales and luxury taxes are commonly deducted 
from the total net sales. Services rendered upon the premises for which a 
charge is made are commonly included. 
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There are arguments both for and against including services contracted 
for upon the premises and rendered elsewhere. Nor is there an established 
rule as to sales of merchandise made from but not upon the premises, such 
as mail-order sales. It can be argued upon principle that such services and 
sales are primarily the product of the tenant’s efforts and ingenuity and 
that the premises have not contributed appreciably to increasing the volume 
of the same. 


Convenience ordinarily controls as to whether the payments of the 
pecentage rental are to be annually, semi-annually, quarterly, or monthly. 
It should be borne in mind that the longer the period between payments the 
greater the hazard to the landlord particularly when the percentage rental 
exceeds materially the minimum rental. 


Suggested forms. The following is suggested as a simple form for the 
provision in a percentage lease establishing the rental consideration and 
providing for the method of its payment: 


Lessee shall pay during the term of this lease a minimum monthly 
rental of $250.00 payable in advance on the first day of each month. 

The rental to be paid by lessee shall be 2% per month of the total 
net sales of all goods, wares, and merchandise sold in, upon, and from 
the premises. The term “total net sales” as used herein shall mean the 
amount of total sales less all city, state, and federal government sales 
and luxury taxes and less all amounts credited for goods returned and 
allowances made or given for any cause whatsoever customary in the 
business conducted by lessee in the premises. Lessee shall on the first 
day of each following month send to lessor a statement in writing 
signed by the lessee or his duly authorized agent showing the aforesaid 
sales in the demised premises during the preceding calendar month. 
With said statement the lessee shall make payment of the excess over 
Two Hundred Fifty Dollars ($250.00), if any, of the rental for the 
previous month as above computed. ’ 


Since, as has been mentioned, the data upon which the rental considera- 
tion in a percentage lease is based is solely within the possession and control 
of the tenant certain precautionary provisions are necessary. 


The lease may require that the tenant shall deliver a sworn statement 
either (1) with each remittance of the percentage rent or at longer stated 
intervals, or (2) only if and when such a statement is requested in writing 
by the landlord. The latter clause is more productive of friction than a 
provision for sworn statements as a routine matter at agreed intervals. It 
may be required that the statement of a certified public accountant as to 


* Because of the limitation of space, few forms are included in this article. Many 
additional percentage, short, and long term lease forms submitted from all parts of the 
United States may be found in the comprehensive treatise entitled Leases PERCENTAGE, 
SHort AND Lone Term (4th ed. 1947), by Stanley L. McMichael, Realtor and Appraiser, 
published by Prentice-Hall, Inc., New York, N. Y., Price $7.50. 
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the amount of sales, as defined by the lease, made during a given period shall 
be furnished from time to time by the tenant. 


The final precautionary provision is a requirement that if the landlord 
is not satisfied with the evidence furnished to him, he may elect to inspect 
the pertinent portions of the books and records of the business conducted 
in the premises, and to have an audit of the same made by a competent 
certified public accountant in good standing, selected by the landlord, in 
cooperation with a certified public accountant with the same qualifications, 
selected by the tenant. 

In some percentage leases in jurisdictions where there is a sales tax it is 
provided that the rental shall be based upon the sales tax returns made by 
the tenant with reasonable safeguards as to their accuracy. 


A simple form providing for the manner of reporting the volume of 
sales as defined in the lease and stipulating the form of proof which the land- 
lord may require follows: 


The monthly statement of “total net sales” to be sent by lessee to 
lessor need not be under oath but at the end of each of lessee’s fiscal 
years and at the end of the lease, lessee shall furnish to lessor a sworn 
statement of such sales for its previous fiscal year and at the end of the 
lease for that part of the term of the lease following the close of its 
last fiscal year. Lessee shall at least once in each fiscal year, if requested 
in writing by lessor, furnish lessor with the statement of a certified 
public accountant certifying to the sales of lessee pursuant to the terms 
of this lease for the previous fiscal year. 


In certain situations where a new business is taking over a location or 
where a bank or other non-mercantile type of business is involved, gross 
sales are not a true index. There has been some activity recently in tying 
the percentage clause in such cases to net profit or some other index of the 
tenant’s business activity rather than to gross sales. The determination 
of the tenant’s net profit in such a lease raises serious mechanical and 
accounting difficulties and the instrument is necessarily much more complex 
than a lease in which the rent is tied to gross sales. The creation of a 
partnership which would render the landlord liable for the debts of the busi- 
ness conducted by the tenant in the premises is a possibility which should 
be considered carefully. 


Special provisions. Because the landlord’s rental consideration in a per- 
centage lease depends upon the volume of sales produced by the tenant, 
certain special provisions are essential to the success of this type of lease. 
Among these provisions are clauses controlling (1) continued use and 
occupancy, (2) manner of conducting business, and (3) restriction of other 
competing outlets. 

(1) It should be provided that the lessee, while the premises are 
tenantable and during the entire term of the lease shall occupy and use the 
same without interruption for the business for which they are leased. 
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(2) With reference to the manner of conducting the business such 
provisions as can be defined clearly, such as hours and days upon which 
the store is to be open, and minimum requirements as to advertising, should 
be incorporated in the lease. 


(3) There should be a clause prohibiting other competing outlets by 
the tenant in the same shopping area—and within a stated number of city 
blocks or miles. 


To render the above provisions enforceable, it should be stipulated that 
in the event of violation the landlord shall have the right at his option to 
cancel the lease or at least to collect agreed liquidated damages. The 
clause with reference to other competing outlets as above set forth should 
be rendered mutual by imposing the same restrictions and penalties upon 
the landlord. 


A further requirement which is occasionally included as to the man- 
ner of conducting the business in the premises is a provision that the tenant 
shall operate the same with skill and diligence and in conformity with 
good business practice. Proof of violation and enforcement of this pro- 
vision are difficult if not impossible and such a clause consequently may 
invite fruitless litigation. If a tenant with a record and reputation for ability 
and energy is selected this clause may well be omitted. 


A provision giving the landlord the right to cancel if a certain minimum 
volume of sales is not attained and maintained by the tenant, is another 
special clause which is useful when there is a reasonable doubt as to the 
ability of the tenant to build up a large volume of sales. This clause must 
be distinguished from the minimum rent clause previously discussed pur- 
suant to which the lessee has the legal duty to pay an agreed minimum 
dollar rental. 


The clause may stipulate a fixed minimum volume of sales or a volume 
which graduates annually. It should provide that if the tenant pays the 
dollar rental which would have been produced by the minimum volume of 
sales within a reasonable time after notice the lease shall remain in good 
standing. The right to cancel under these circumstances, even though it is 
not exercised, has a favorable psychological effect upon the tenant who is 
the active participant in the common enterprise. 


Leases based upon gasoline gallonage or the volume of sales of any 
commodity violate the principle of percentage leases and give no protection, 
whatever, against inflation or deflation. In percentage leases it is not the 
number of units of a commodity sold during a given period which deter- 
mines the rent for this period, but rather the value in dollars of said volume 
of sales. 


As a practical matter it is important for an attorney interested in real 
estate law to understand the percentage lease. This type of lease is de- 
manded not only by many landlords and independent tenants but also by 
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many chain stores which have become an important factor in retail mer- 
chandising and in our entire economy. Groceries, gas and oil, furniture, 
clothing, general merchandise, drugs, and many other commodities are sold 
by chains. These stores are desirable tenants as they are usually strong 
financially and are continually seeking longer short term leases and larger 
locations. * 


Leases Based Upon A Cost Of Living Index 


A more modern development than the percentage lease is a type of 
lease which approaches directly the problem raised by the fluctuating value 
of the dollar. This lease provides that the dollar rental shall be adjusted at 
intervals, usually annually, but sometimes quarterly or monthly, on the 
basis of the existing value of the dollar in exchange for commodities. Unlike 
the percentage lease this cost of living index lease is, theoretically at least, 
adapted to nearly all leasing situations. 


For centuries attempts have been made to provide that the payment 
of a debt should be measured by the amount necessary to buy an agreed 
list of commodities. In 1576 a statute was enacted in England providing: 


“In all College Leases to be hereafter made at least one-third part of the 
old rent shall be reserved in Wheat and Malt after the rate of 6s. 8d. 
per Quarter for Wheat and 5s. per Quarter for Malt . . . and such rents 
unless delivered in kind shall be paid after the rate at which Wheat and 
Malt are sold the next market day before the rent falls due.” ® 


During the past decade, attorneys interested in real property law and 
real estate economists have been striving to produce a formula which will 
protect the parties against the hazards of inflation and deflation. One of 
these formulas is a contract which bases the dollar consideration upon the 
Consumer’s Price Index published continuously since 1913 by the United 
States Bureau of Labor Statistics, which sets forth a Cost of Living Index 
for thirty-four major cities in the United States and also a national average. 
It is an attempt to measure the cost of goods and services purchased by a 
wage earning family. 

The following provision is suggested to tie the rental consideration 
to the Cost of Living Index in a lease: 


It is agreed that lessee shall pay an annual rental in dollars equivalent 
to the present purchasing power of $5000.00. The rental for the first 
year of the lease shall be said base amount of $5000.00. The rental for 
each subsequent year shall be determined by dividing the base rental 
of $5000.00 by the index number for the last date for which computa- 


*The author wishes to acknowledge valuable assistance in connection with this 
section concerning percentage leases from a bulletin entitled, The Relationship of Real 
Estate Rent to Business Volume, published by Roy Wenzlick & Company, Real Estate 
Economists, Appraisers and Counsellors, St. Louis, Missouri. 

°6 Tooxe & NewmMarcu, History or Prices, 354. 
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tion has been made in the column for “All Items” in the “Consumer’s 
Price Index for Moderate-Income Families in Large Cities, by Group 
of Commodities,” published monthly in the “Monthly Labor Review” 
of the Bureau of Labor Statistics of the United States Department of 
Labor, for the month preceding the month in which this lease becomes 
effective and then multiplying that amount by the index number for 
the month preceding the first month of each subsequent year of the 
lease. In the event that the Bureau of Labor Statistics shall change the 
base period (now 1935-1939=100) the new index number for the 
month in which the lease became effective shall be substituted for the 
index number originally used as the divisor for the rental specified in 
the first year of the lease. *° 


Although at first glance this formula appears to be complex, the ap- 
plication of the Consumer’s Price Index is in reality simple and inexpensive. 
The Index has been compiled carefully by trained statisticians at a cost far 
greater than any other organization would be justified in spending to deter- 
mine the facts. It is used in many union contracts and is the basis for 
automatic wage adjustment for approximately two million wage earners. 
The Index is, therefore, under constant scrutiny by both labor and large 
industrial concerns. It is available to any subscriber, and because of its 
wide use by so many different groups of industry, labor, and government, 
the chance of its being discontinued is negligible. To provide for this rather 
remote possibility the following clause may be inserted in the lease: 


It is agreed that in the event publication of the Consumer’s Price 
Index of the United States Bureau of Labor Statistics is discontinued 
the parties shall thereafter accept comparable statistics on the purchas- 
ing power of the consumer dollar, as published by a responsible financial 
periodical of recognized authority to be then chosen by the parties, or 
in the event they cannot agree, by three arbitrators selected as is herein 
elsewhere provided. 


The Consumer’s Price Index is changed only at long intervals. It was 
adjusted to incorporate a correction of the new bias in the rent index be- 
ginning with indices for 1940, and adjusted population and commodity 
weights beginning with indices for January, 1950. These adjustments 
make a continuous comparable series from 1913 to date. There are other 
reliable commodity price indices such as the Irving Fisher Index which is 
published practically every week in the Wall Street Journal, and the Dow- 
Jones Community Index. 


In this type of lease there is a direct relationship between the tenant’s 
rental expense, the landlord’s rental income, and the cost of living. In most 
cases this is fair to both parties. In some cases, however, it is apparent that 


* Monthly Labor Review is for sale by the Superintendent of Documents, U. S. 
Government Printing Office, Washington 25, D. C. Price 50c a copy. Subscription 
price per year—$5.50. 
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the tenant’s income from his business conducted in the premises will not 
keep pace either with the rate of inflation or deflation. In such instances 
it can be provided that the rent shall be geared to fifty or seventy-five or 
any other percent, rather than to one hundred percent of the increase or 
decrease in the Cost of Living Index. 


To avoid the inconvenience of frequent computations, the period spe- 
cified is rarely less than one year; furthermore it is often provided that no 
change shall be made in the amount of rental consideration unless the 
difference in the indices amounts to a certain agreed minimum number 
of points. ’ 

The landlord is not in such a lease, as he is in a percentage lease, de- 
pendent for a fair rental return solely upon the success of the tenant’s 
business. Nor must he rely upon data solely within the control of the 
tenant for the determination of the self-adjusting income. 


Certain variations of the Cost of Living Index formula have been 
evolved. In some leases, as for example in the case of large office buildings, 
commodity indices do not accurately reflect the cost trends of building 
operations which are tied heavily to real estate taxes, wages, and building 
material costs. Leases upon such properties may be drafted to offset in- 
flationary trends by the use of escalator clauses geared to all or some major 
portions of the operating costs of the particular property. 

Cost of living leases are in limited use in several large cities including 
Chicago, New York, Los Angeles, and St. Louis. They are not yet in 
general use in any part of the country. Many lawyers and economists 
are of the opinion that this is due to inertia; that this type of provision 
in a short term lease holds great promise, and that it should be studied and 
developed with the view of adapting it to the problems created by the 
fluctuating dollar and other economic transitions of the past few decades. ™ 


Summary 

It is useful as well as interesting to summarize to what extent the various 
forms of short term leases are equipped to meet changes in economic con- 
ditions which occur during the term of the lease. 

The principal economic factors which affect leases as set forth in the 
introduction are: (1) The fluctuating dollar; (2) property taxes and other 
taxes affecting the tenancy; (3) social legislation; (4) changes affecting 
the utility of the premises for the purpose leased, and (5) changes affecting 
the success of the business operated by the tenant. The first three factors 
apply to all leases with equal force. The last two apply to individual 
premises and individual businesses respectively. 


“The author wishes to acknowledge assistance as to both subject matter and forms 
in this discussion of leases based upon the Cost of Living Index, from the excellent 
bulletin entitled, Inflation Clauses in Real Estate Instruments (Aug. 29, 1950), published 
by Roy Wenzlick & Company, St. Louis, Missouri. 
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In flat rent leases and step-up leases no attempt is made to guard against 
the effects of any of these factors. In net leases and expense participation 
leases we find a direct approach to the problem of property taxes. When 
the parties have agreed upon a formula which they believe to be fair to both 
parties pursuant to which the tenant in lieu of additional fixed rent agrees 
to pay all or a portion of the property tax, or all or a portion of the increase 
in the said tax, the lease thereafter is self-adjusting as to property taxes. 
However, no attempt is made to deal with the problem of other forms of 
taxation which may effect the tenancy. 

As to the problem of the fluctuating dollar in these two types of leases, 
insofar as the tenant, in lieu of additional rent, pays all or a portion of certain 
listed leasehold expenses, in addition to property taxes, he shares the ad- 
vantage of the increased buying power, and the disadvantage of the de- 
creased buying power of the dollar. Net leases and expense participating 
leases, however, are only a partial solution of this problem as the landlord 
is relieved from uncertainty only as to the purchasing power of the dollars 
which constitute his leasehold expenses, and not as to the purchasing power 
of the dollars which constitute his net income from the leased property. 
Leasehold expense dollars, including those paid for property taxes, usually 
represent from about twenty to forty percent of the gross lease income 
whereas net income dollars represent from about sixty to eighty percent 
thereof. These two types of leases are not in any way equipped to cope 
with the consequences of the three remaining economic forces above 
mentioned. 

The provisions of re-appraisal, percentage and cost of living leases are 
designed to protect both the landlord and the tenant from the effects of all 
five of said economic factors. The re-appraisal lease is the oldest of the 
three types. The very fact that it is not an innovation, but is time-tested 
renders it acceptable to many attorneys and businessmen. In spite of its 
disadvantages, which have been discussed, the re-appraisal lease in certain 
situations has proved to be adequate to enable the lessor and lessee to guard 
against the normal consequences of economic transitions. 

The percentage lease is the most flexible and effective of the three types 
of leases. It adapts itself continually to the fluctuating dollar and other 
economic and social changes. In the situations to which it applies for retail 
commercial purposes the use of the percentage lease is recommended 
strongly. 

The cost of living lease is applicable to nearly every circumstance. 
In theory it is a perfect solution for the problems created by the five 
economic factors discussed. The application of the formula is simple and 
the human element involved in reliance upon the opinions of appraisers 
who are strangers to the contract is eliminated. The margin of error in 
its application should be slight as it is based upon carefully and impartially 
compiled government statistics. However, this type of lease is of recent 
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origin and has not yet gained the general acceptance of attorneys nor of 
businessmen. 


Leases may be drafted which combine provisions ordinarily contained 
in two or more of the types discussed in this article. The provisions of net 
and expense participation leases may be inserted in either fixed base rent or 
step-up rent leases. The tax paying or tax sharing provisions of net and 
expense participation leases may be inserted in re-appraisal, percentage, and 
cost of living leases. This is logical as property tax dollars fluctuate at a 
much more accelerated rate than commodity dollars. 


It is also possible to insert all of the provisions of net leases and expense 
participation leases in re-appraisal, percentage, and cost of living leases. 
This procedure often produces a desirable lease. However, complicated 
and cumbersome instruments should be avoided. 


In re-appraisal, percentage, and cost of living leases we are seeking a 
solution of the same problem, that of providing adequately for economic 
transitions, by means of three separate and distinct formulas, each of which 
is complete with certain inherent limitations. It is, therefore, illogical and 
impractical to insert any of the fundamental provisions of one of said three 
types of leases, in either of the others. 


OPTIONS IN SHORT TERM LEASES 


Options in leases, although not of recent origin, have assumed new im- 
portance because of the rapidly changing values of currency in our modern 
age. An option for which an adequate consideration is paid is a legitimate 
contract. There is rarely, however, any substantial consideration for an 
option in a short term lease. After all of the terms of the lease have been 
agreed upon, the tenant, if he is an experienced negotiator, will often ask for 
an option as an additional right to which he believes or purports to believe 
himself to be entitled by usage. Such an option in a fixed rental lease may 
lead to important unfavorable consequences for the landlord. If a period 
of deflation ensues, the tenant having neither a legal nor a moral obligation, 
quite naturally does not exercise the option. If on the other hand, a period 
of inflation ensues, the tenant exercises the option and the landlord is bound 
thereby. 


Let us assume that the landlord who leased a building, as mentioned 
early in this article, in 1940, then worth approximately $60,000.00, for a 
ten-year period at $600.00 per month, also granted the tenant (1) an option 
to extend the lease for five years at the same rental, and (2) an option to 
purchase the premises at the end of the lease and the extension, at a purchase 
price of $70,000.00 which the landlord then apparently believed would net 
him a profit of $10,000.000. Let us assume, further, that the devaluation of 
the dollar from 1950 to 1955 remains constant and declines at the same rate 
as it did for the ten-year period of the lease. In this event the tenant will 
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undoubtedly exercise both options and the landlord will lose in addition to 
his previous loss as above set forth in approximate figures the following: 

(1) Pursuant to the option to extend the lease he will lose an average 
of $615.00 per month for the five years of the extended period. This is an 
average annual loss of $7400.00 per year or $37,000.00 for the period of 
the extension; adding this to the previous loss of $20,000.00, the total rental 
loss for the fifteen-year period will be $57,000.00. 

(2) Pursuant to the option to purchase he will lose the difference be- 
tween the value of the premises in 1940 ($60,000.00) and the inflated value 
in 1955 ($150,000.00), which will be a loss of $80,000.00. 


The granting by the landlord of these two options and their exercise 
by the tenant, because of the devaluation of the dollar during the period of 
the lease and the extension will cost the landlord in addition to the rental 
loss of $57,000.00, a sale loss of $80,000.00, or a total of $137,000.00. If the 
landlord’s loss at the expiration of the original term of the lease was, as has 
been mentioned, substantial, his loss pursuant to the option if it is exercised 
will be disasterous and wholly unnecessary. 1 


An option in a fixed rental lease is often predicated upon the false as- 
sumption that the purchasing power of the dollar will remain constant or 
that in any event it will not change materially during the life of the lease. 
The inexperienced landlord should at least be informed of the legal con- 
sequences of such a contract. It should be pointed out to him that if he 
has granted an option to extend the lease he cannot negotiate with prospec- 
tive tenants during the life of the option. Further, that if he has granted 
an option to purchase he cannot while this option remains in force deal 
with prospective purchasers without honoring the first right to purchase 
of the tenant. Thus prospective tenants and prospective purchasers may 
be dissuaded from making offers. By giving such options in fixed rental 
leases, nearly always without adequate consideration, the landlord often 
loses heavily financially; he always surrenders many incidents of ownership, 
and there is no conceivable circumstance under which he can gain anything, 
whatsoever, by the option. 

An option to extend a lease with a self-adjusting rental consideration is 
somewhat less objectionable if the right of the tenant to extend is based 
upon the adjusted rental at the time of the exercise of the option and the 
rent adjustment formula is preserved during the period of extension. Like- 
wise, an option to purchase contained in a self-adjusting rental lease is less 
objectionable if the right to purchase is based upon the adjusted rental 
income capitalized at the time of the exercise of the option. Such options 
tend to reduce the probable financial loss of the landlord but they do not 
restore to him the incidents of ownership of the property. 


“See note 4, supra. 
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LONG TERM LEASES * 
Scope of Discussion 


A long term lease, as the term is employed in this discussion, is a lease 
in which are combined three fundamental characteristics. 

(1) The tenancy is for a term of not less than approximately fifty _ 
years. 
(2) It is agreed that the tenant shall have the use of the land for the 
term of the lease and that he shall pay the landlord a stipulated con- 
sideration for said use. é 
(3) It is agreed that the tenant shall build improvements upon the 
leased land or shall rebuild existing improvements when they become 
obsolete. 


This portion of the article is limited to a discussion of objectives common 
to all, or nearly all leases in this classification, and to suggesting provisions 
designed to meet these objectives. 


Because of the complexity of the long term lease and the serious con- 
sequences to future generations of unlawyerlike workmanship, such a lease 
should be prepared only by an attorney with specialized knowledge and 
adequate experience in the field of real property law. In general it may be 
suggested to the lawyer drafting a long term lease that as to contingencies 
which can be foreseen with certainty, the lease should be exact and un- 
ambiguous, and as to contingencies which cannot be anticipated accurately 
the lease should be flexible and modeled upon a broad and liberal policy. 


History 

Some long term leases were written in England during the reign of 
William the Conqueror and their use became general in about the 10th 
Century. Many nine hundred ninety-nine year leases in England have 
run their full term and expired. In this country the acceptance of this type 
of lease was retarded because New York City, our first great center of 
population, was settled not by Englishmen but by Holland Dutch. The 
long term lease came into general use in the United States during the last 
half of the 19th Century. 

To Sir Edward Coke (1552-1634) the eminent English jurist and legal 
author of the first Elizabethan period, is attributed the observation that a 
lease for one thousand years might suggest fraud on its face. Thereafter, 
both English and American lawyers adopted the practice of writing leases 


* The author is indebted for many long term lease provisions and data concerning 
the acceptance of said provisions in various parts of the United States, to a scholarly 
treatise by Nienuss AND FisHer,, ProsLeMs or Long Term Leases (1930), published by 
oe University of Michigan School of Business Administration, Ann Arbor, Michigan, 

rice $1.00. 

Indebtedness for historical material concerning long term leases is acknowledged 
to the excellent volume by Mr. McMichael, supra note 7. 
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for nine hundred ninety-nine in lieu of one thousand years and, with more 
caution than logic, for ninety-nine in lieu of one hundred years. In this 
country a few states, including California, have statutes limiting the length 
of leases. In almost all other states with large urban centers, including 
Illinois, many leases for ninety-nine or one hundred years and some for 
nine hundred ninety-nine or one thousand years are now in effect. 


Advantages 


The long term lease offers the following, among many, advantages to 
the owner of vacant or inadequately improved real estate which is strongly 
held. 

(1) The lease provides a well secured conservative investment free 
from the cares of management for a long period of years. 

(2) The owner is enabled to maintain his estate and pass on to his 
heirs an asset which he understands and in which he has confidence. 
(3) The long term lease, since it involves retaining an asset and not 
selling and re-investing, avoids legitimately any income tax upon capital 
gain. 

(4) The cherished right of repossession at the expiration of the lease is 
retained. 

The tenant reaps the following benefits from this type of lease: 

(1) He is enabled to erect improvements and launch upon a business 
enterprise without expending the funds which would have been re- 
quired to purchase the underlying land, thus retaining working capital 
equal to a 100% mortgage loan on the land. 

(2) He may borrow, with the cooperation of the landlord, an ad- 
ditional reasonable amount from a loaning agency, pledging the land 
and improvements as security. 

(3) He obtains a contractual right to a business location, which being 
strongly held would probably not be available for purchase, for a period 
sufficiently long to meet his needs and to enable him and his successors 
to share in the anticipated increase in value, if any, of the improved 
parcel. 


Rental Consideration 


In a long term lease the rent should represent the present worth of the 
estate for years conveyed to the lessee after deducting the expense of the 
burdens he has assumed. Payment in installments is incidental and merely 
for convenience. In a short term lease the tenant assumes few burdens 
and the landlord retains many risks, and therefore in such a lease the rent 
paid currently should reflect changing economic conditions and the value 
of the fluctuating dollar. In a long term lease the tenant agrees not only to 
pay real estate taxes, all other leasehold expenses, and an agreed net rental 
to the landlord, but in addition to build substantial improvements. The 
tenant assumes all risks of inflation and deflation. Hence for the landlord 








Fatt] PROVISIONS TO MEET CHANGING CONDITIONS 365 
the lease is a security transaction similar in many respects to the sale of 
the land and the reinvestment of the proceeds in long term bonds. For this 
reason it is controversial whether the net rental paid to the landlord should 
be adjusted from time to time due to economic transitions and the changing 
value of the dollar. 


A fixed rental which represents the prevailing rate of return on the 
appraised value of the leased property at the inception of the lease is fair. 
An additional 10 or 20 percent based upon the probable increase in the value 
of the land which is often demanded by the landlord is unfair. Step-up 
provisions, except for convenience in time of payment, are illogical. 


If the parties to a long term lease agree that the rent is to be adjusted 
periodically, a provision for re-appraisals at intervals sufficiently infrequent 
to allow the tenant.to build up and enjoy an equity in the property between 
appraisals is fair in principle. However, it must be borne in mind that in a 
re-appraisal lease the burdens of recessions and the benefits of booms are 
shifted from the landlord to the tenant. Furthermore, all of the objec- 
tions to re-appraisal leases mentioned in the discussion of short term leases 
apply to long term leases. Because the tenant in such a lease usually re- 
quires a substantial amount of capital for the erection of a building, the 
objection with reference to financing, arising from uncertainty as to the 
rental consideration to be paid during successive periods, is a significant one. 
In addition to the above, in a long term re-appraisal lease the lessee is 
deterred from making and maintaining in good condition valuable im- 
provements. It must be concluded that the long-term re-appraisal lease 
presents difficulties in operation which are important but not insurmountable. 


Long term re-appraisal leases are favored in New York City and other 
urban centers in the East but are very generally condemned in all other 
sections of the country where there is a growing tendency toward the use 
of the type of lease which provides for a fixed rental based upon the value 
of the property at the beginning of the term of the lease. If it is agreed 
by the parties to a long term lease that the rental consideration is to be 
geared from time to time to the value of the dollar, it is suggested that cost 
of living leases and variations of percentage leases such as percentage of 
profit leases present an interesting challenge. 


Miscellaneous Provisions 


Security. It is essential in a long term lease, during the period that the 
real estate is unimproved or inadequately improved, that the lessee furnish 
security for the rent and for the building or rebuilding of improvements. 
A deposit of securities or a corporate surety bond have been found to be 
the most satisfactory form of security. The amount of the security should 
be adequate without burdening the lessee by reducing his working capital 
unduly. 

Financing. Without a specific agreement in the lease the landlord can 
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mortgage only the fee and the tenant only his leasehold interest. The prac- 
tice on the part of landlords of granting to tenants the right to mortgage 
the fee for a reasonable amount, the proceeds to be used for the erection 
of improvements, is becoming more prevalent. 

Assignment. Because of the long duration of leases of this class, it is 
important to render marketable the interest of each party. It should, there- 
fore, be provided that the lessee as well as the lessor may assign the lease 
without arbitrary restrictions. 


Condemnation. ‘The chapter on Eminent Domain of the Illinois 
Statutes provides in the event of condemnation for “. . . just compensation 
to the owner (and each owner) of the property which it is sought to take 
or damage, . . . and to each person therein interested, according to the facts 
in the case, as the same may be made to appear by the evidence .. .”** It 
also provides that the court shall have the power to make such orders in 
respect to “rents” as shall be just and equitable.** However, the statute 
offers no formula for determining the value of the respective interests of 
the landlord and the tenant. It is probably for this reason that current 
practice favors the insertion in the lease of special provisions dealing with 
condemnation proceedings. The simplest and one of the fairest provisions 
commonly used provides that in the event of total condemnation the lessor 
shall receive as his share a sum equal to the present value of the rent re- 
maining due under the lease plus the present value of his right of reversion 
at the end of the lease, and that the lessee shall receive the remainder of the 
award, if any. This provision stipulates further as follows: In the event 
of partial condemnation, if the lessee does not have the right to cancel the 
lease, the value of the premises prior to and immediately after removal of 
the condemned portion shall be determined by appraisers selected by the 
parties; the rent shall be abated in such proportion as the value of the prop- 
erty prior to condemnation bears to its value after condemnation; the lessor 
shall receive the present value of the abated rent and he shall receive the 
present value of the award payable as at the end of the lease; the lessee shall 
receive the remainder of the award, if any. 


Corporate Trustee. A long term lease remains in force and effect for 
several generations. If the parties are individuals, their numbers may be 
multipled or their interests divided; some may be too young to transact 
business and some too old, while others may reside in foreign lands. It is, 
therefore, wise if not essential, if either of the parties is unincorporated, to 
empower a corporate trustee to perform certain acts for the landlord, and 
another to act under designated circumstances for the tenant. 


Termination 


Because of the divided ownership of the land and improvements, the 
termination provision in a long term lease is of great importance. As the 


“Try. Rev. Stat., c. 47, § 8 (1951). 
* Id. § 2a. 
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end of the lease term approaches the interests of the landlord and tenant 
grow more and more conflicting. Obviously, the landlord desires the return 
of the property in good condition, whereas the tenant desires to expend a 
minimum on improvements and maintenance. 


In England many long term leases expired during the first half of 
this century. During this period the problem of termination became so 
serious and was litigated so often that in 1927 Parliament passed the Land- 
lord and Tenant Act which, in effect, rewrote the termination provisions 
in many such leases. ** In this country much similar litigation may be ex- 
pected in the next fifty years upon the termination of the many long term 
leases entered into during the latter part of the 19th Century. 


Some long term leases provide for the renewal of the term of the 
lease or even for renewal in perpetuity under certain circumstances. This 
appears to be a postponement rather than a solution of the problem of 
termination. 


A commonly used formula provides for the reversion to the landlord 
of the entire fee as improved. This provision appears to be unfair in 
principle as the tenant has contributed materially to the value of the 
premises, and impractical as it causes the tenant to lose interest in main- 
tenance. 


Among the many solutions to the problem of termination suggested, 
the following optional provision seems to be the most reasonable and there- 
fore the most acceptable. The landlord is given a first right to purchase 
the improvements at the appraised value. The tenant is given an alternate 
or second right to purchase the land at its appraised value. These rights 
or options are legitimate as they are made for adequate consideration and 
accomplish lease objectives. If neither the landlord nor the tenant exer- 
cises his right, the parties become tenants in common, each owning an 
undivided interest of the same proportionate value as the divided or separate 
interest he formerly owned. If the parties as tenants in common cannot 
agree upon the use or division of the property, equity in the State of 
Illinois provides an adequate remedy in partition. *” 


The dominant opinion in the United States favors allowing the entire 
fee as improved to revert free to the lessor. Ohio favors the optional 
provision. The midwestern states are about evenly divided in their ac- 
ceptance of these two formulas. 7 


Landlord and Tenant Act, 1927, 17 & 18 Geo. 5, c. 36. 

"Try. Rev. Srat., c. 106, § 44 (1951); Yedor v. Chicago City Bank & Trust Co., 
376 Ill. 121, 33 N.E.2d 220 (1941); Murphy v. Murphy, 343 Ill. 234, 175 N.E. 378 (1931). 

*Long term leases may be found in the following volumes: 

McMicwaet, Leases Percentace, SHort AND Lone Term (4th ed. 1947), published 
by Prentice-Hall, Inc., New York, N. Y., Price $7.50, (contains 6 complete leases). 

6 Griessy, Intinors Reat Property, § § 3227-3228 (1948), published by Burdette 
Smith Company, (contains 2 complete leases). 

5 NicHots, Cyctopepia or Lecat Forms, § 5.1879 (Ist ed. 1936), published by 
Callaghan & Company, (contains 1 complete lease). 








FARM LEASES 


BY GEORGE C. HOFFMANN * 


THIS ARTICLE WILL DEAL with typical farm leases in Illinois. It will 
also consider the law applicable to the legal relationship between the land- 
lord and tenant under such leases. 


NEED FOR A WRITTEN LEASE 


A former chairman of the Real Estate Section of the Illinois State Bar 
Association, with an extensive practice in a farming community, told the 
writer that neither he nor his secretary could recall drafting a farm lease. In 
many communities the general custom in the locality prevails, but an 
original written lease between the landlord and tenant is more common, 
with oral renewals from year to year.* Custom frequently differs within 
the same county and is based on precedent rather than on application of 
considered judgment to present conditions and new developments; memory 
is subject to lapse and distortion due to self-interest; and misunderstandings 
frequently arise from a failure to consider important aspects of the landlord- 
tenant relationship or from different understanding of an oral lease provision. 
For these reasons, it is the wisest course to have a written lease in the begin- 
ning of the tenancy, to serve from year to year with written amendments 
on material changes. Moreover, a wholly oral lease of a farm for one year 
or more made prior to the commencement of the term or taking of posses- 
sion by the tenant, is unenforceable, being in violation of the Statute of 
Frauds.* A written lease can also provide for written notice of six months 
or longer in order to terminate a lease otherwise renewable each year. This 
is more convenient to both landlord and tenant for making new arrange- 
ments than following the statutory technicalities of service of notice * and 
time of notice * to terminate a lease from year to year. It also obviates the 


* GEORGE C. HOFFMANN. Pb.B. 1925, J.D. 1928, University of Chi- 
cago; member of the firm of Hoffmann & Hoffmann, Springfield, 
Illinois; Chairman of the Section on Real Estate Law of the Illinois 
State Bar Association, 1951-19——; Master in Chancery, Circuit Court 
of Sangamon County, 1945-1951. 


*A survey of 438 rented farms in Illinois in 1946 showed 243 or 55 per cent 
operated under written leases. Case AND CUNNINGHAM, Better Farm Leases, ILuinots 
Farm Economics, 501 (May, 1947). A further survey showed 54.9 per cent of 262 
crop share tenants and 61.6 per cent of 99 livestock share tenants with written leases. 
Case, CUNNINGHAM AND IDLEMAN, Farm Leasinc Practices iN East-Centrat ILLINOIS 
(University of Illinois, Department of Agricultural Economics, July, 1951). 

"Inv. Rev. Srat., c. 59, § 1 (1951). 

*Id., c. 80, § § 8, 9, 10. 

“ad: § 5. 
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hardship incurred by a tenant in the abrupt termination of a lease without 
any notice at the end of a definite lease period. 


The most important element in any farm tenancy, however, is un- 
written and unsaid, an attitude or relationship of mutual confidence and 
trust between an honest and understanding landlord and an able and honest 
tenant. A written lease is a distinct aid to both parties in establishing this 
relationship. 


DIVISION OF FARM RESPONSIBILITIES AND EXPENSES 


The principal problems between landlord and tenant are the division 
of responsibilities, expenses, and income. Custom, community practice, 
and written leases used in the locality determine for the most part the agree- 
ment on division of responsibilities and to a large extent the payment of 
expenses. Thus the landlord furnishes the land, fixed improvements, 
permanent fences, skilled labor for improvements and repairs, pays fire and 
windstorm insurance on his improvements, and discharges the taxes on the 
land and the improvements. The tenant furnishes all labor, machinery and 
equipment, makes minor repairs and improvements not requiring particular 
skills, plants, cultivates and harvests the crops, cares for trees and shrubs, 
keeps weeds cut and free from going to seed, spreads manure on the fields, 
and keeps ditches and tile drains open and maintains grass waterways. The 
tenant hauls the landlord’s share of grain either to the local or nearest eleva- 
tor or stores the same in the crib on the farm. In some communities, he is 
not required to subsequently take the landlord’s grain from the crib to the 
elevator, although in other communities this is done. 

In livestock share leases, the landlord and tenant each contribute one- 
half of the livestock. If the tenant does not have sufficient funds to pur- 
chase a half interest in livestock, the landlord may advance the purchase 
price and accept a note from the tenant for his share which is ordinarily 
paid at the time the livestock is sold. If a note is not given, the landlord will 
receive reimbursement for the cost of livestock from the proceeds of sale. 
The landlord furnishes the hog houses and feed bunks in over half the cases, 
but the tenant generally furnishes the manure spreader and milking machine. 
If the milking herd is large, exceeding twelve milk cows, the additional ex- 
pense of labor placed on the tenant warrants adjustments by one of the 
following methods: a heavier investment in the herd by the landlord than 
by the tenant, the purchase of labor saving equipment by the landlord, the 
payment to the tenant of an amount annually for the milking of each cow, 
or some other compensating arrangement. ° 


Generally the landlord and tenant share equally in the contribution of 
seed cost for corn, soybeans, wheat, and oats. The percentage of land- 


*ProBLEMS AND DEVELOPMENTS IN Farm Leases, 12 (University of Illinois, College 
of Agriculture, 1949). 
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lords paying one-half of seed costs on livestock farms is greater than on crop 
share farms, as the tenant’s operating costs are higher on a livestock farm. 
While cost of alfalfa and clover seed are generally shared, there are more 
landlords under crop share leases furnishing all such seed than under live- 
stock share leases. In many areas the landlord will furnish all such legume 
seed in from twenty-five per cent to over fifty per cent of the cases on 
crop share farms. 


Throughout the central and northwestern area the landlord ordinarily 
pays none of the cost of harvesting corn; one-half the cost of harvesting 
soybeans in approximately fifty per cent of the cases and none of such costs 
in thirty-three to fifty per cent of the cases; one-half of the costs of oats 
harvest in twenty-five per cent to thirty-three per cent and none of such 
expense in fifty to nearly seventy-five per cent of the cases; one-half of 
the cost of harvesting wheat in from thirty to sixty per cent and none of 
the cost in fifty to seventy per cent of the cases, except in the northwest 
district where none of the cost is paid in only twenty per cent of the cases. 
In baling hay, combining clover, and shelling corn, the cost is generally 
shared.* In some cases there is a simpler procedure whereby the landlord 
pays none of the seed or combining costs in return for receiving two-fifths 
of the small grain and one-half of the corn. Combining costs are not ordi- 
narily charged to the landlord on the higher custom rates but on the basis 
of equal sharing in costs sustained by the tenant. 


Modernization of Improvements and Cash Rent 


Questions frequently arise with respect to furnishing electricity for im- 
provements or installing a central heating, forced water, or a plumbing 
system. Older farm residences were not erected with these conveniences 
and the cost of modernizing an erected farm house or installing modern 
equipment in a new farm residence is substantial. A better farm residence 
attracts a better tenant. A modern residence will sustain a heavier cash 
rent. Cash rent has customarily lagged in comparison to returns from 
productive land. Where the landlord modernizes improvements, the cash 
rent may be increased by determining the cost of a central heating or 
modern plumbing system, dividing such cost by fifteen or any reasonable 
number from ten to twenty, and adding the amount thus obtained to the 
annual cash rental. If the landlord does not see fit to modernize a home, 
the tenant can do so under an agreement with the landlord that should the 
tenancy terminate before a period of from ten to fifteen years, the landlord 
will reimburse the tenant for the unamortized use. 


*Casrz, CUNNINGHAM, AND IDLEMAN, Farm Leastne Practices iN East-CeNTRAL 
Inuinois (University of Illinois, Department of Agricultural Economics, July, 1951); 
Casrz, CUNNINGHAM AND IDLEMAN, Farm Leasinc Practices In WEsTERN ILLiNois (Uni- 
versity of Illinois, Department of Agricultural Economics, Aug. 1951); Case, CuNNING- 
HAM AND IDLEMAN, Farm Leasing Practices 1v NortH-WestTeRN Itunois (University 
of Illinois, Department of Agricultural Economics, Sept. 1951). 
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In the past, privilege rent for buildings, apart from cash rent for pasture 
with grounds on which improvements were erected, was uncommon. There 
is a custom of privilege rent on farms in the East St. Louis area and a grow- 
ing movement in other parts of the state. There is a better basis for a 
privilege or separate rent for the residence and barns where the pasture 
acreage is small, the improvements are well developed or above community 
average, the tenant is farming unimproved land of other owners, or the 
landlord is receiving grain rent without any interest in livestock. Since the 
landlord frequently receives insufficient rent to compensate for taxes on 
improvements, insurance, depreciation, and repairs without consideration 
for a return on the improvements as an investment, there is an increasing 
tendency for investment buyers of farm land, interested in income from 
grain without participation in livestock, to purchase unimproved land and 
thereby be freed from these expense charged improvements. Where there 
has been a cash rental of approximately six dollars per acre on good pasture, 
it would not seem to be an undue hardship on the tenant to increase such 
rental to ten dollars to twelve dollars per acre to help defray increased 
taxes, insurance, and replacement costs of improvements or modernization 
expenditures of the landlord. The following considerations should make 
increases in cash rentals for pasture and improvements (particularly where 
expenditures have been made for modernization) reasonable and acceptable 
to the tenant: a wholesale commodity price for farm products of 106 in 
1936 compared to 270 in 1951, using 1935-1939 as the base period; an average 
price of corn of 66 cents per bushel for the years 1933 through 1939 com- 
pared to $1.67 a bushel in 1951; and for the same periods an average of 86 
cents for wheat compared to $2.24 and 90 cents for soybeans compared to 
$2.95." Inflationary processes do not call for a readjustment between the 
landlord and tenant of returns from grain and livestock since a percentage or 
fractional division automatically makes a fair adjustment. While cash rents 
tend to remain fixed, they should show some fair, if not proportionate, re- 
sponse to changes in prices of grain and livestock and in value of land and 
improvements. 


Fertilizers 


Fertilizers fall into two divisions, long term and those with primary 
benefit for the crop year. Ground limestone and rock phosphate are in the 
former class and commercial fertilizers such as super-phosphate and nitrogen 
phosphate potash mixtures fall into the latter. In east central Illinois, the 
landlord pays for all ground limestone including material, trucking, and 
spreading in fifty per cent of the cases; in the remaining fifty per cent the 
tenant is responsible for the trucking and spreading with the landlord paying 
for the material, or else the tenant shares half the total cost of material, truck- 


"Ituinois Farm Economics, Indexes of United States Agricultural and Business 
Conditions (May-June, 1952). 
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ing, and spreading. With rock phosphate, the landlord pays for all material, 
trucking, and spreading in about twenty-five per cent of the cases; the 
landlord pays for material and the tenant does the trucking and spreading 
in thirty-three per cent of the cases; the landlord and tenant each pay half 
of the total cost in twenty-five per cent of the cases; and the balance is 
some variation of the foregoing. With commercial fertilizer the tenant 
spreads the same and the practice in seventy-five to ninety per cent of the 
cases is an equal sharing of the cost of purchase. * 


In northwestern Illinois, the landlord pays, on crop share farms, all lime- 
stone costs (material, trucking, and spreading) in forty per cent of the cases, 
all material costs only in nearly twenty per cent, and one-half of all lime- 
stone costs in ten per cent of the cases; all phosphate costs in twenty-five 
per cent; all material only in over sixteen per cent and one-half of all costs 
in ten per cent of the cases. In this area, on the livestock share farms, the 
landlord pays all limestone costs in over fifty per cent, and half of all costs 
in twenty per cent of the cases; and all phosphate costs in over thirty-three 
per cent, all material and trucking in twenty per cent (tenant doing spread- 
ing), and half of all costs in twenty-five per cent of the cases. The super- 
phosphate cost was divided equally in fifty to sixty-six per cent of the 
cases and mixed fertilizer shared equally in seventy-five to over eighty 
per cent. ° 

In western Illinois the landlord, in crop share leases, paid all limestone 
costs in eighty-five per cent of the cases, all rock phosphate costs in nearly 
fifty per cent and all material only in less than twenty per cent of the cases; 
and under the livestock share leases all limestone costs in nearly sixty per 
cent and half the cost in twenty-five per cent of the cases, all rock phosphate 
costs in thirty per cent and half of all rock phosphate costs in thirty per cent 
of the cases. Super-phosphate and mixed fertilizers were shared in from 
fifty to eighty-five per cent of the farms observed. *° 


In northeastern Illinois where fifty per cent of the leases are for cash, and 
over a third on a share basis, generally livestock share, the landlord under 
cash leases paid the total cost of limestone in thirty-three per cent of the 
cases and the tenant in fifty per cent; the landlord paid the total cost of rock 
phosphate in forty per cent of the cases and the tenant in forty per cent; 
and the tenant paid all of the commercial fertilizer costs in over ninety-five 
per cent of the cases. In the same area, under share leases, the landlord paid 
all limestone costs in sixty per cent of the cases and one-half the cost in 
twenty-five per cent of the cases, and all costs of rock phosphate in nearly 


® Case, CUNNINGHAM, AND IDLEMAN, FarM Leastnc Practices 1N East-CEeNTRAL 
Inuinots (July, 1951); CunnincHAM, Farm Leasine Practices IN ILuinots (1948). 

* Case, CUNNINGHAM, AND IDLEMAN, Farm Leasinc Practices in NortH-WESTERN 
Inurnors (Sept. 1951). 

* CasE, CUNNINGHAM, AND IDLEMAN, Farm Leasinc Practices In WESTERN ILLINOIS 
(Aug. 1951). 
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fifty per cent and half the cost in nearly twenty-five per cent of the cases. 
Commercial fertilizer cost was shared equally between the parties. ** 


The utility of limestone and rock phosphate is approximately eight 
years. Where the tenant pays for one-half its cost and does not receive 
its full benefit because he does not continue to farm the land, he should be 
reimbursed by the landlord for the unused benefit, generally determined on 
a five year basis. Thus a tenant receiving benefit of limestone or rock 
phosphate for crops for two years would be reimbursed by the landlord for 
three-fifths of the tenant’s contribution. 


Commercial fertilizers are charged off in the year used, but where 
applications exceed one hundred pounds per acre of mixed fertilizer, sixty 
pounds of super-phosphate, one hundred pounds of potash, or any amount 
of nitrogen fertilizer, then such application may be charged off over a three 
year period and the tenant reimbursed for his contribution for the years he 
does not farm the land.’ The landlord may pay the entire cost of lime- 
stone, rock phosphate, nitrogen, or commercial fertilizer with utility beyond 
one year and charge the tenant each year for the annual used portion. 


Division of Income 


Income to landlord and tenant should be divided equitably on the basis 
of the value of the contribution each makes to the enterprise of farming. 
If this is kept in mind, then as new developments arise or where burdens of 
one party are greater than the other in relation to the income received, fair 
and satisfactory adjustments can be made. 


In ascertaining the contributions of both the landlord and tenant the 
following items should be kept in mind. 


For the landlord: 
Interest at four per cent on the value of land and improvements. 
Interest at five per cent on the investment in livestock, feed, 
machinery, and equipment. 
Cost of feed, fertilizers, tile, and insurance. 
Livestock expenses. 
Repairs to buildings and fences. 
Depreciation. 
Real and personal property taxes. 


For the tenant: 
Interest at five per cent on livestock, feed, machinery, and equip- 
ment owned by him. 


* CUNNINGHAM AND MueLter, Farm Leasine Practices in NortTHEASTERN ILLINoIs, 
(Aug. 1948). 

2 Som, CoNsERVATION AGREEMENTS, SUPPLEMENTAL TO THE FARM LEASE (University 
of Illinois, College of Agriculture, Extension Service in Agriculture and Home 
Economics). 
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Value of his personal labor and management of the farm. 

Value of unpaid labor of members of his family and of the hired 
man. 

Cost of feed, fertilizer, and machine operation. 

Livestock expenses. 

Depreciation on machinery and equipment. 

Insurance and taxes on his personal property used in farming. 


In general, the heavier contribution of capital investment, the deprecia- 
tion, and the costs of farming of the landlord offsets the labor and other 
contributions of the tenant, so that in the case of highly productive land the 
division of farm income is ordinarily equal. 


In the east central Illinois grain producing area, the customary division 
of grain income is one-half to the landlord and one-half to the tenant. In 
part of this area the landlord may receive two-fifths of the small grain and 
one-half of the corn, with the tenant receiving the remainder and paying all 
seed and combine expense. In the good land areas in northwestern and 
west central Illinois, which are more rolling and have more pasture land 
than in east central Illinois, the landlord and tenant ordinarily divide the 
proceeds of grain and livestock equally. In part of the northwest area, 
where soil conditions are not the best, the landlord receives two-fifths of the 
crop. In southwestern Illinois the customary crop share division is one-third 
to the landlord and two-thirds to the tenant, with division of expenses 
in the same proportion, and payment of cash rent by the tenant for pasture 
and improvements. The prevailing rental is one-third for the landlord in 
the southeast area with hay shared one-half to each party. In the inter- 
mediate area between central and southern Illinois, known as mixed rental 
or transitional land, the landlord receives from one-third to two-fifths to 
one-half of the crops as rent, dependent upon the particular condition of 
each farm. In the Wabash river territory to the south, corn rent is one- 
third and two-fifths and wheat two-fifths and one-half.1* In the north- 
eastern area, eighty per cent of the tenants paid cast: rent in 1938, but by 
1945 fifty per cent of the tenants paid cash rent and thirty-five per cent 
were on share leases, predominantly livestock share.** The cash rental on 
a dairy farm may be based on a minimum monthly payment plus an ad- 
ditional amount at the end of the year, such as the average value of 400 
pounds of blended milk during the year for each acre, with credit for 
minimum monthly payments. ** 


*Betrer Farm Leases, Unirep Srates DEPARTMENT OF AGRICULTURE, BULLETIN 
No. 1969 (June, 1945). 

* CUNNINGHAM AND MUELLER, Farm Leasinc Practices IN NorTHEASTERN ILLINOIS 
(Aug. 1948). 

* Problems and Developments in Farm Leases, 12 (University of Illinois, College 
of Agriculture, 1949). 
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MISCELLANEOUS PROVISIONS 


Government payments for fertilizer are generally divided, but if either 
party pays the entire cost of fertilizer then the benefit payment should be 
given to that party. The building of concrete dams and spillways are an 
expense of the landlord and benefit payments should therefore go to the 
landlord. In control of erosion, the shaping and seeding of a sod waterway, 
or the use of a power bulldozer to establish a sod waterway, the govern- 
ment payment should bear a relationship to the cost and contribution of 
each party. In the initial establishment of a sod waterway it would appear 
that the landlord should pay for the seed and fuel of the tenant for shaping 
and all cost of hired power equipment. In the maintenance of the water- 
way, the tenant may contribute his labor and the landlord the cost of the 
seed. Expense of soil testing, where samples of soil are taken by a third 
party, should be shared; if the tenant gathers the soil samples, the landlord 
should pay the laboratory cost of testing. Chemical spraying for weed 
killing is a tenant’s expense, but if the landlord has permitted noxious or 
other weeds to over run the farm, it should be his expense to restore it to 
normal condition. Cost of spraying to control insects can be divided in the 
proportion the crop income is shared. 

When farming was done by horse, the horse was fed from the un- 
divided grain. In many livestock share leases the landlord pays for one-half 
the tractor fuel cost or one-half the cost of from eight to twelve gallons of 
gas per acre. In three out of four farms in the central area, the landlord 
pays no part of the fuel cost, and this partly accounts for the reluctance of 
a tenant there to enter into a livestock lease. Fuel costs are not shared by 
the landlord under crop share leases. In livestock share leases the landlord 
pays one-half the farm share of electricity in about twenty-five per cent 
of the cases. 

A desirable tenure provision not only establishes the original period, 
ordinarily one year, but further provides that it shall be from year to year 
thereafter unless written notice to terminate be given by either party to 
the other at least six months prior to the beginning of a lease year. Such 
a provision, as previously suggested, avoids the legal requirement of termina- 
tion notice not less than sixty days nor more than four months prior to 
termination of a lease from year to year, and also the harsher rule of no 
notice for termination at the end of the original period although the parties 
in fact intended that the lease should continue indefinitely so long as it 
was mutually satisfactory. 

A common statement in livestock share leases is that the lease shall not 
be construed as giving rise to a partnership and neither party shall be liable 
for the debts or obligations incurred by the other without written consent. 

Where the landlord furnishes improvements with adequate land for the 
tenant, a provision that the tenant shall farm no other land nor engage in 
custom work is desirable. If additional or unimproved land of another is 








376 CONTEMPORARY REAL ESTATE LEASES [Vot. 1952 


farmed by the tenant with any part of the improvements of the landlord 
regularly used for storage of part of either share of the crop from the third 
party’s land, or if farming equipment used on the third party’s farm is ex- 
clusively and totally stored in garages or sheds of the landlord, then equitably 
the value of such storage, or a proportionate repair and depreciation cost, 
should be paid by the tenant or the third party to the landlord. 


The landlord should be expressly permitted to enter land from which 
crops have been severed at any time for the purpose of farming, so as to 
plow, seed, or apply fertilizers. 

Most old leases made no reference to the right of the landlord to remove 
minerals. There should be at least a statement that the tenant permits drill- 
ing for oil or removal of any minerals, with reimbursement for damages to 
his growing crops. 

In one situation there were numerous oil wells drilled and in production 
on land previously farmed for many years by the tenant, slush pits, salt 
water disposal pits, pipe lines, and rod lines laid across the surface, oil on 
surface of the grounds, electric poles erected, and new roads to be made. 
The landlord and tenant entered into a lease for the succeeding year, agree- 
ing that the tenant should pay the same cash rent, the tenant to receive both 
shares of crop income up to the amount he received from his share of the 
crop income for the preceding year and the balance of crop income to be 
paid to the landlord, with a covenant by the landlord to pay the tenant any 
deficiency in crop income that might be sustained in the succeeding year in 
comparison to the preceding year. Since the tenant was inconvenienced and 
received no benefit from the oil, the assurance by the landlord of the same 
annual crop income to the tenant permitted the land to be farmed with dam- 
ages to the tenant made up from the landlord’s share or the promise of the 
landlord. At the same time the likelihood of the landlord receiving some 
return from the crops ’® was preserved. 


RECOMMENDED FARM LEASES 


Some large landlords and many lawyers have developed their own 
forms of farm leases which are satisfactory and particularly adaptable to 
their needs and the condition of the soil, improvements, and locality. Some 
adequate leases have been drafted by local counsel and printed for use in 
their respective counties. The old farm leases designed for statewide dis- 
tribution are not abreast of modern farm conditions and the typewritten 
lease simply incorporating the oral understanding of the parties is usually 
not complete. Among the best types of leases are those developed by the 
University of Illinois College of Agriculture. These leases are known as 
Illinois Crop-Share Farm Lease, Illinois Livestock-Share Farm Lease, and 


* This agreement has been used by Robert M. Werden, Craig & Craig, Mattoon, 


Illinois. 
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Illinois Cash Farm Lease, and may be obtained by writing to the Agricultural 
Extension Service of the University of Illinois at Urbana, or from any 
county farm adviser. An excellent farm lease (crop share lease) and a live- 
stock share lease have been drafted by a group of farm managers in central 
Illinois who are members of the Illinois Society of Farm Managers and 
Rural Appraisers. ‘7 Farm lease No. 165, distributed by Western Law Book 
Company, Springfield, Illinois, is used in west central Illinois. A farm lease 
(short form) published by the Perfection Legal Blank Company, Rockford, 
has a wide distribution throughout the state. A farm lease printed by 
Pantagraph Printing and Stationery Company, Bloomington, Illinois, is ex- 
tensively used in that area. 


OWNER-OPERATOR AGREEMENTS 


A good young farmer, whether a stranger to or a son of the landlord, 
with capacity for contributing farm management as well as labor, though 
without adequate capital to furnish the necessary farm equipment for the 
usual tenancy relationship may enter into another form of agreement as a 
farm operator or as a joint operator with the landlord. Such a person is 
not a hired man since he is able to enter into the management and work 
without particular direction. An operator agreement is an incentive to a 
son, other relative of the landlord, or a third party willing to assume ad- 
ditional responsibility and thereby receive additional income. In these cases 
the operator may receive a fourth or a third of the farm income and the 
landlord, in furnishing the mechanical and other equipment that is 
customarily furnished by the tenant, receives three-fourths or two-thirds 
instead of one-half of the income. The determination of the respective 
interests can be made through an evaluation of the labor of the tenant, the 
labor, if any, to be rendered by the landlord, and the return on all invested 
capital of the landlord. A minimum monthly amount is paid the operator 
which is deducted from his proportionate interest in the net farm returns. 
The expenses of the farm operations are deducted from gross farm income, 
such as are commonly listed in the Illinois Farm Record Book or the Illinois 
Farm Business Record. The returns are measured by the net cash income 
plus the inventory and capital changes during the year, according to rec- 
ognized practices, including depreciation. Forms for such agreements are 
obtainable from the Agricultural Extension Service of the University of 
Illinois. ** In some districts, elderly farmers, wishing to lease their lands 
without selling their equipment and thus remain partly active, will enter 
into a farm profit sharing agreement whereby the owner furnishes all land, 
machinery, and breeding stock; the operator furnishes all labor, except 


"The writer obtained copies of these leases from Greene Farm Management 
Service, 113 South Perry Avenue, Peoria 2, Illinois. 

* FaTHER-SON FarM Business AGREEMENTS, Circular 587 (University of Illinois, 
Extension Service in Agriculture and Home Economics). 
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skilled labor; and expenses of machinery, seed, fertilizer, and other operating 
expenses are paid by the owner and deducted from the gross income. The 
net income is then divided one-third to the operator and two-thirds to the 
owner, ?® any drawing account or minimum monthly payments to be de- 
ductible from the operator’s share. Such agreements necessarily differ in 
terms in individual cases and are ordinarily concluded after extended con- 
ferences. They are similar to the owner-operator agreements recommended 
by the University of Illinois. 


LEGAL RELATIONSHIP UNDER LEASES 
Statutory Law 


The principal statutory law pertaining to landlord and tenant is found 
in the Landlord and Tenant Act, approved May 1, 1873, with subsequent 
amendments thereto, *° and in the Forcible Entry and Detainer Act of 
February 16, 1874, and amendments thereto. **_ The Landlord and Tenant 
Act is primarily concerned with collection of rent and termination of 
tenancies. It covers all landlord and tenant relationships including special 
provisions relating to the lien on crops grown or growing and to the 
cultivation and harvest of the crops upon abandonment of the premises. 
The Forcible Entry and Detainer Act relates to forcible entry upon land 
and the obtaining of possession by the party entitled thereto, encompassing 
all such situations in addition to those arising between landlord and tenant. 


There are two other Acts in relation to landlord and tenant, pertaining 
to distress before rent is due, ? and to recovery of rent by the personal 
representatives of a life tenant against the under-tenant, or lessee. ** There 
are also the statutory remedies of attachment ** and garnishment * available 
to a landlord as to all creditors meeting the conditions, and the statutory 
remedy of replevin ** for general use wherever personal property is wrong- 
fully taken or detained. The latter is particularly used by the tenant to 
repossess personal property taken under the statutory distress for rent pro- 
visions of the Landlord and Tenant Act. Section 1 of the Statute of Frauds 
and Perjuries** renders unenforceable, as previously indicated, an oral 
agreement to lease for one year, where the term commences at any time 
thereafter and where possession has not been taken under such lease, as the 
agreement cannot be “performed within the space of one year from the 
making thereof.” 


* These agreements are used in the area of Paris, Illinois according to Roger Fruin, 
an attorney of that city. 

Tri. Rev. Srat., c. 80 (1951). 

"i. c 3. 

* Id., c. 80, § 35. 

* Id. § 36. 

“Id. c. 11. 

ae 
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14.0. 59. 
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Collection of Rent 


A frequent provision in farm leases gives the landlord the right to sell 
any personal property of the tenant if the latter expressly waives the right 
of exemption. A waiver by an unmarried man is valid as it is a personal 
right, ** but it is not valid for one who is the head of a family, as the ex- 
emption is as much in favor of the family as the debtor himself.*° A lease 
provision that the landlord may seize any personal property of the tenant, 
on failure to pay rent due, is unenforceable as to the head of a family claim- 
ing exemption, and “such waiver can only be accomplished when made in 
advance by chattel mortgage as provided by statute.” © 


The landlord may, under Section 16 of the Landlord and Tenant Act, 
seize any personal property of the tenant in the county where the tenant 
resides, although the property of any other person on the leased premises is 
not liable to seizure for rent due. Under succeeding sections, the person 
making the distress or seizure files with the justice of the peace, if the claim 
is within his jurisdiction, or with the clerk of a court of competent jurisdic- 
tion, a copy of the distress warrant with an inventory of the property 
levied upon. The summons is issued returnable as other summons, the 
distress warrant standing for a complaint, and judgment is rendered for 
the plaintiff for the amount due him or judgment may be rendered for the 
defendant for his costs and the distrained property returned. If a valid 
counterclaim is interposed, showing a balance due from the plaintiff to 
defendant, the judgment is rendered for such balance and costs. The per- 
son whose property is distrained may release the same by entering into bond 
in double the amount of the rent claimed, payable to the landlord, with 
sufficient sureties. The sureties are to be approved by the person making 
the levy, if the bond is tendered before the filing of a copy of the warrant, 
or if after, by the clerk of the court or justice of the peace before whom the 
suit is pending. * 

If the property distrained is of a perishable nature in danger of waste 
or decay, upon notice to the defendant and application to the judge, master, 
or justice of the peace, the property may be ordered sold and the proceeds 
of sale deposited with the clerk of the court or justice of the peace abiding 
outcome of the litigation. ** The right of a landlord to distrain the per- 
sonal goods of the tenant continues for a period of six months after the 
expiration of the term for which the premises were demised or the tenancy 
terminated. *° 


The distress warrant is superior to an action of debt or assumpsit to 
collect rent because the landlord holds the tenant’s property, or is secured 


* Powell v. Daily, 163 Ill. 646, 45 N.E. 414 (1896). 

* Recht v. Kelly, 82 Ill. 147 (1876). 

* Curtiss v. Ellenwood, 59 Ill. App. 110, 111 (2d Dist. 1894). 
* Tit. Rev. Srat., c. 80, § 26 (1951). 

"1d. § 27. 

* Id. § 28. 








380 CONTEMPORARY REAL ESTATE LEASES — [Vot. 1952 


by an adequate bond, before obtaining judgment. The lien under a distress 
warrant is effective upon the levy or seizure of the tenant’s personal prop- 
erty, but such lien is lost, even though the lease provides the landlord shall 
have a lien on all personal property of the tenant, where the assignment and 
possession taken for the benefit of the creditors is prior to the levy.** The 
assignment, without the taking of possession, by the assignee would not ap- 
pear to defeat the levy. Levy of a distress warrant would not create a 
lien as to property of the tenant sold to a bona fide purchaser prior thereto. 
In such case it would appear that possession need not be taken by the pur- 
chaser if he, in fact, paid a valuable consideration for the property in good 
faith. A bona fide purchaser is even protected in his purchase of that 
portion of the tenant’s property which constitutes part of the crops of the 
leased premises for which the landlord is given a lien without seizure as in 
distress, where such purchaser does not have actual or constructive notice 
that the crops were grown upon premises for which the tenant was obligated 
to pay rent. *° 


This leads us to Section 31 of the Landlord and Tenant Act, giving 
to every landlord a lien upon the crops grown or growing upon the demised 
premises for the rent thereof, whether payable in money, articles of prop- 
erty, products of the premises, or labor, and also for the faithful perform- 
ance of the terms of the lease. The lien upon crops attaches as soon as the 
crops begin to grow, in contrast with the lien upon other personal prop- 
erty of the tenant which begins with the levy or seizure by distress 
warrant. °° The lien is upon the year’s crops for the rent due for such year, 
but wheat or clover sowed in one year and harvested the following year 
is subject to the landlord’s lien for either or both years. *” 


The landlord has the same rights against the sublessee or assignee of 
the tenant in case of sublease or assignment that he had against the tenant 
to whom the premises were demised. ** 


If the tenant, without consent of his landlord, sells and removes, or 
permits to be removed, or is about to do any of the foregoing to crops 
raised on the leased premises so that the landlord’s lien for rent is endangered, 
the landlord may institute proceedings by distress before the rent is due, 
under Section 35 of the Landlord and Tenant Act. This Section is strictly 
construed. 

Where the tenant abandons the leased premises, the landlord or his 
agent may seize the grains grown or growing upon the premises, whether 
or not the rent is due. If the crops are not fully matured, the landlord 
may cultivate, harvest, and sell the same and apply the proceeds so far as 


“Friedman v. Kappel, 257 Ill. App. 568 (1st Dist. 1930). 
* Dawson v. Ellis, 151 Ill. App. 92 (3d Dist. 1909). 

* Thompson v. Mead, 67 Ill. 395 (1873). 

* Miles v. James, 36 Ill. 399 (1865). 

* Tut. Rev. Srat., c. 80, § 32 (1951). 








Fat] FARM LEASES 381 


necessary to compensate him for his labor and expenses, and to pay the rent. 
The tenant may redeem the crops at any time before sale by tendering the 
rent due together with reasonable compensation and expenses for cultivation 
and harvesting, or the tenant may replevy the property seized. * 


Where the tenant planted wheat within the lease year, but abandoned 
the premises, the tenant had no right of action against the landlord for the 
wheat harvested in the following year since the landlord’s right to cultivate 
and harvest under Section 33 of the Landlord and Tenant Act applies only 
to crops maturing within the year for which the lease was made. By 
abandonment the tenant lost all interest in the land and the wheat crop 
maturing in the succeeding year.*® In this case the court held that an 
alleged oral lease made during the lease year for the succeeding year was 
invalid, as it could not be performed within one year, notwithstanding the 
wheat was planted pursuant to the oral lease in the fall of the lease year. 


A tenant who remains on the premises until the natural termination of 
his lease, or a tenant whose lease terminates by reason of the death of a life 
tenant lessor, may, however, re-enter the premises to cultivate and harvest 
the crops which he has planted. This rule is based upon public policy and 
is known as the right of emblements. ** However, it would probably not 
extend to crops planted within the lease year and maturing thereafter 
where the tenant knows his lease will be terminated. This would be con- 
sistent with the holding denying a tenant who abandons leased premises 
the right to an interest in crops maturing after the lease year. 


The lien of the landlord on growing crops is superior to a chattel 
mortgage on the tenant’s share ** and paramount to the lien of an execution 
in the hands of a constable. ** Before the crops are divided into the land- 
lord’s and tenant’s shares, the landlord has no title and has no right to seize 
possession of the crops without distress proceedings. ** If the crops are 
taken from the landlord who has acquired them under distress proceedings, 
the landlord may regain possession by replevin. The landlord may however, 
take possession of undivided growing or matured crops without distress 
proceedings where the tenant has abandoned the premises. ** After division 
of the crops the landlord may of course physically take, without court 
proceedings, his share of the crops, but it is still necessary that distress 
proceedings be taken to gain possession of the tenant’s share. 


The landlord’s lien on growing or matured crops extends for six 
months after the expiration of the term for which the premises were leased. *¢ 


* Id. § 33. 

“ Bumgardner v. Scaggs, 180 Ill. App. 668 (3d Dist. 1913). 
“Roberts v. McAllister, 226 Ill. App. 356 (2d Dist. 1922). 
“Richey v. Ford, 84 Ill. App. 121 (4th Dist. 1899). 

“ Travers v. Cook, 42 Ill. App. 580 (3d Dist. 1891). 

“Chapin v. Miles & Ricketts, i51 Ill. App. 164 (3d Dist. 1909). 
“ Vincent v. Riling, 168 Ill. App. 445 (2d Dist. 1912). 

“Tui. Rev. Srat., c. 80, § 31 (1951). 











382 CONTEMPORARY REAL ESTATE LEASES — [Vo . 1952 


Where an elevator, with knowledge of the tenancy, purchased corn of a 
tenant, grown during the lease year, within six months after expiration of 
the lease year, it was not necessary that the landlord commence suit against 
the elevator within the six months’ period to sustain the judgment obtained 
against it.‘’ If the elevator purchased the corn more than six months after 
the lease year in which the corn was raised or if the elevator had purchased 
the corn within six months of expiration of such lease year without actual or 
constructive knowledge of the tenancy, it would not be liable to the land- 
lord for the purchase price to the extent of the unpaid rent. 


Termination of Tenancy and Regaining Possession 


A lease for a definite term, whether for a period of a month, a year, or 
several years, requires no notice of termination as it expires by its own 
terms. *®* The mere fact that the landlord takes no steps to gain possession 
does not extend the tenancy for a new term. *® Most farm leases commence 
on March first, although in the southern part of the state the lease may 
commence on January first. A farm lease for one year commencing on 
March first would terminate on the last day of February with the tenant 
having all of the last day, until midnight, to vacate. If the tenant holds over 
as a tenant, with consent of the landlord, he thereafter becomes a tenant 
from year to year.®° If the original lease is for a term in excess of one 
year, such as a five year term, and the landlord, after the term, consents to 
the tenant holding over, in the absence of specific agreement, a tenancy 
from year to year is established and not a lease for the length of such 
original term. If the original lease is for a period of less than one year, then 
the holding over is for a like period. ™ 


A tenancy from year to year can be terminated at the end of the year 
on sixty days’ notice in writing. The notice must be given at any time 
within four months preceding the last sixty days of the year. *? This means 
a notice must be given between September 1 and December 30, except in case 
of a leap year, which would move up the period by one day. Where the 
notice is properly given, no further demand for possession is necessary before 
bringing an action in forcible detainer or ejectment.** If a tenant desires 
to obtain possession from his subtenant, who has been holding the land on 
a year to year subtenancy, the relationship is governed by common law, as 
the statutory notice applies only to the year to year tenancy of the landlord 
and tenant. The notice of termination of a year to year subtenancy may be 


“Lawrence v. Elmwood Elevator Co., 258 Ill. App. 101 (2d Dist. 1929). 

“Tri. Rev. Srat., c. 80, § 12 (1951). 

“Cairo & St. Louis Railroad Co. v. Wiggins Ferry Co., 82 Ill. 230 (1876). 

” Hately v. Myers, 96 Ill. App. 217 (1st Dist. 1901). 

* Heun v. Hanson, 331 Ill. App. 82, 72 N.E.2d 703 (1st Dist. 1947); Fernstrom v. 
West, 337 Ill. App. 386, 85 N.E.2d 856 (1st Dist. 1949). 

Ti. Rev. Srat., c. 80, § 5 (1951). 

"Id. § 7. 
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oral and must be given at least six months preceding the last day of the 
subtenancy year. ** 


If there is a default in payment of rent, or a default or breach in any 
other covenant, a lease may be terminated before the end of the lease year. 
Section 8 of the Landlord and Tenant Act provides that at any time after 
rent is due a landlord may demand payment thereof and notify the tenant 
in writing that unless payment is made within a time mentioned in such 
notice, not less than five days after service thereof, the lease will be termi- 
nated. If the tenant does not pay the rent within the time mentioned in the 
notice, the landlord may consider the lease ended and sue for possession 
under forcible entry and detainer or ejectment, without further notice or 
demand. A claim for rent may be joined with a complaint for possession. 
Section 9 of the Landlord and Tenant Act provides that when default is 
made in any term of the lease, it is not necessary to give more than ten 
days’ notice to quit or of termination of the tenancy. The form of notice 
is set forth in the Section. The notice to terminate under either of these 
Sections may be validly waived in the written lease, so that the mere 
bringing of a suit for possession terminates the tenancy. °° 


If notice to terminate is waived by the lease, permitting the landlord to 
declare the lease ended and to re-enter for possession, then the subsequent 
tender of the rent does not avoid a forfeiture. °* Though there be a pro- 
vision for forfeiture without notice of default, a practice of waiving the 
right to forfeiture, such as acceptance of rent beyond the due date, will 
prevent a forfeiture without notice of default in accordance with the 
statute. °’ Notice of demand for rent under Section 8 of the Landlord and 
Tenant Act grants not less than five days to the tenant within which to 
pay rent due, and notice to quit under Section 9 grants to the tenant ten days 
within which to pay his rent. The landlord may elect to use either Section 
for non-payment of rent. A ten day notice to quit because of a default in 
a covenant in a lease other than payment of rent, such as a covenant by a 
tenant to repair, would give the tenant at least such length of time to correct 
the default, before forfeiture. It would probably give more time if the 
tenant diligently attempted to correct such default, the nature of which 
reasonably would require more than ten days to correct. ** 


The notice of demand for rent or possession under Sections 8 and 9 
must be served by delivering a copy thereof upon the tenant or by leaving 
the same with some person above the age of twelve years residing on or in 
possession of said premises, and if no one is in actual possession then by 


Hunt v. Morton, 18 Ill. 75 (1856). 

* Clark v. Stevens, 221 Ill. App. 233 (1st Dist. 1921). 

** Strauss v. Fornaciari, 147 if App. 18 (1st Dist. 1909). 

" Sixeas v. Fogel, 253 Ill. App. 579 (1st Dist. 1929). 

“Fullerton Greenview Amusement Corp. v. Hollywood Bldg. Corp., 305 Ill. App. 
452, 27 N.E.2d 641 (1st Dist. 1940); Kahn v. Loeffler, 339 Ill. App. 276, 89 N.E.2d 749 
(1st Dist. 1949). 
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posting the notice on the premises. °° A registered mail notice or an oral 
notice, unless permitted by the written lease, is not legal notice under these 
Sections. Where a constable or other officer authorized to serve process 
does not serve the notice, then it is good practice for a witness to accompany 
the landlord or his agent in serving notice to meet a possible defense by 
the tenant that notice was not served. 


Where the written lease expires by its own terms or due notice has been 
given to terminate a lease from year to year, or in event of default for non- 
payment of rent or breach of covenant, the landlord may sue for possession 
by an action of forcible entry and detainer © or ejectment.** The landlord 
may expedite the procedure under either action through a motion for sum- 
mary judgment supported by affidavit under the Practice Act. 


The action of forcible entry and detainer is designed to give a quick 
remedy to one entitled to possession against unlawful holding over by one 
in possession or by one making unlawful entry. ** It is not essential to prove 
title as in ejectment but it is sufficient to show right to possession. ** A com- 
plaint in writing is filed in any court of record or before a justice of the 
peace stating that the plaintiff is entitled to possession of the premises, 
describing the same, and stating that the defendant unlawfully withholds 
the possession. °° While the defendant may deny the allegations of the 
complaint, he cannot plead in the same action a matter not germane by 
way of counterclaim or otherwise. If the suit is commenced before a justice 
of the peace, summons may specify a time for trial, not less than five nor 
more than fifteen days from its date, providing the tenant is served not less 
than five days before the return date.** If judgment is obtained by the 
plaintiff, he is entitled to a writ of restitution enforcing his right to posses- 
sion, unless the defendant files an adequate appeal bond within five days of 
rendition of the judgment. In a court of record, the defendant must also 
file notice of appeal. In this manner a landlord may possibly obtain a writ 
of restitution eleven days after commencement of suit. 


A claim for rent may be joined with the possessory action, but this is 
not advisable before a justice of the peace where quick possession is prin- 
cipally desired, and where a justice interprets the addition of claim for 
rent to give the defendant twenty days instead of five days in which to file 
bond. *’ A tenant holding over, who is dispossessed by the landlord against 
his will, even though no physical force is used, as in the removal of the 


* Iu. Rev. Srat., c. 80, § 10 (1951). 

"4d: ©. 57. 

“Id. c. 45. 

“ Id., c. 110, § 181; Rule 15, Supreme Court Rules of Practice and Procedure. 
“ Wall v. Goodenough, 16 Ill. 415 (1855). 

“Tui. Rev. Srat., c. 57, § 2 (1951). 

wid. & 5. 

"ia. S$ 7 

“Id., ¢. 79, § 116. 
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tenant’s property from the premises during the tenant’s temporary absence, 
has the right to recover possession from the landlord in an action for forcible 
entry and detainer.°* It would appear that the landlord should bring a 
Possessory action in all cases where the tenant has rightfully entered and 
wrongfully withheld possession, notwithstanding the provision in the written 
lease that the landlord may regain possession by physical entry without 
bringing suit. 

Since ejectment requires proof of legal title, forcible entry and detainer 
is ordinarily brought by the landlord as only right to possession need be 
proved in the latter action. The motion for summary judgment with 
an affidavit in support thereof under the Practice Act is recommended 
wherever there is a good possibility that the defendant will not contest the 
complaint or wherever there is a reasonably clear right to obtain judgment. 
Insufficient affidavits of defense opposing motions for summary judgment 
with supporting affidavits in forcible entry and detainer actions have re- 
sulted in judgments for the plaintiffs without time being consumed in trial 
upon the facts. °° 


APPENDIX 


An article on farm leases would not be complete without an actual 
illustration of some of the typical instruments in use in Illinois. Accord- 
ingly, two of the most popular forms are included as an appendix to this 
article. 

Crop Share Lease No. 322152 and Livestock Share Lease No. 438351 
prepared and used by a group of farm managers in Central Illinois who are 
members of the Illinois Society of Farm Managers and Rural Appraisers 
may be obtained from Pantagraph Printing and Stationery Company, 217 
West Jefferson Street, Bloomington, Illinois, at a cost of 15 cents per copy 
or $1.75 per dozen with special prices in quantities of more than fifty copies. 


® Phelps v. Randolph, 147 Ill. 335, 35 N.E. 243 (1893). 
“Killian v. Welfare Engineering Co., 328 Ill. App. 375, 66 N.E.2d 305 (2d Dist. 
1946); Baum v. Martin, 335 Ill. App. 277, 81 N.E.2d 757 (2d Dist. 1948). 
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CROP SHARE LEASE 


THIS LEASE is made this.............. DF DE ccetssnsstecccveccvvesseenes » 19.. 
Boy aid Det weenn «6a: a:e 5:5 a0:cis iain s:starniniwiassioi's:0610:66is\nreioio-e1sinie)w wi iole vis einie/ei¥ ese oisieis(ers eicielnieiateinrais 
Widistaia 0 's:9 WSS ip ieinia le Sahara o:binle veletalacgie aise miaaarcionae s Slaie eeleile ori aeg habit kone , Landowner 
MATE os sib oesk a a vind bio cio eas SME N ORS ONG RE Rabe als Beles eae Neen Te eT a MIeRT » Tenant. 


DESCRIPTION OF PROPERTY: 


The Landowner, in consideration of the agreements set forth in this lease to be kept 
and performed by the Tenant, rents and leases to the Tenant, to occupy and use for 
agricultural purposes only, the following described real estate, to-wit: 


located in the Gounty Of... :<:.:<.5.0/00:01s001s 00s ONG GUURIOE Sc ecnsicnapascccckesdesus 


CIN. 65s cessvsnciciesedesiniconieet acres, more or less. 


LENGTH OF TENURE: 
The term of this lease shall begin on the.......... PDE sis ccwrescesicenesix « Bin 


and shall terminate on the.............- Gc ankvcccnesccesnces , 19.. and can be 
continued for any further period, only by an instrument in writing executed by both 
the Landowner and Tenant. 


THE EXTENT OF AGREEMENT: 


The terms of this lease shall be binding on the heirs, executors, administrators or 
assigns, for both Landowner and Tenant, in the same manner as upon the original parties. 


DIVISION OF CROPS, CASH RENT AND OTHER RENT STIPULATIONS: 


The Tenant agrees to pay to the Landowner, rent for the above described farm 
as follows: 


















































RENTAL RaTE 
Lanp Use To LANDOWNER TO FURNISH 

LANDOWNER 

Corn 

Oats 

Soybeans 

Wheat 

Hay 

Hay 








Rotation Pasture 








Permanent Pasture 




















Buildings & Lots 
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Limestone: 

Rock Phosphate: 

Fertilizer: 


Governmental Program: 


The Tenant agrees to store, at the option of the Landowner, as much of the Land- 
owner’s share of the crop as possible, using use-half of the space provided by the 
Landowner, in cribs, granaries, or barns on the farm, and to deliver such share in such 


manner as directed by and without cost to the Landowner to............seeeeeeeee or 


COCR E SEE HEEEHHEHEHHEHEHEEEHEE EHH ESE EHEEEEEEHEEEHEEEEEHEHHEEHEHEEEHHEHHEHHEHEHHEHEHEHEH EEE HOHE 


LANDOWNER’S INVESTMENT AND EXPENSES: 

The Landowner agrees to furnish: 

1. The above described farm, including the fixed improvements thereon. 

2. Materials the Landowner deems necessary for repairs and improvements on the 
above described farm. 

3. Skilled labor employed in making permanent improvements. 


TENANT'S INVESTMENT AND EXPENSES: 

Tenant agrees to furnish: 

1. All machinery, equipment, power and man labor necessary to farm the premises 
properly. 

2. Labor, except skilled labor, required for repairs and improvements. 

3. All seeds and other operating costs except that which Landowner has agreed to 
furnish in this lease. 


TENANT'S DUTIES IN OPERATING THE FARM: 

1. To keep farmstead neat and orderly, and to prevent any unnecessary waste, loss 
or damage to the property. 

2. Not to allow noxious weeds to go to seed on said premises but to destroy same; 
to cut all weeds, sprouts and brush in fence rows and on roads adjoining, also to trim 
all hedge fences on said premises at least once each year without charge to the Land- 
owner for labor. 

3. To clip all open permanent pasture by July 15 and, if needed, a second clipping 
by September 15. 

4. To investigate and repair any broken tile and keep outlets open; repair breaks in 
ame ditches. Tenant shall not plow or disk through grass waterways, or other low 
aces that will permit open ditches eroding across fields. 

5. To haul and spread on the fields as designated by Landowner, all manure in 
proper season so as to get the maximum benefit from this fertilizer. 

6. Not to burn corn stalks, straw or other residue grown on the farm, nor to re- 
move any hay or straw. Tenant to be reimbursed for actual baling cost on hay or straw 
left when lease terminates. 

7. To clip small grain stubble, except when ne includes sweet clover, between 
August 20 and September 1, unless otherwise directed by the Landowner. 


0 
P 
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8. To cut alfalfa not more than two times in any calendar year, the second time 
not later than August 10. 

9. Not to pasture new seedings of legumes or grasses in the year in which they are 
seeded except with the consent of the Landowner. 

10. Not to permit tramping of rotation fields by livestock in wet weather when the 
soil is soft, and to prevent rooting by hogs. 

11. Not to house automobiles, trucks or tractors in barns or buildings not having 
fireproof floors. 

12. The Tenant agrees to follow such crop rotation, tillage practices, and arrange- 
ments as are worked out by the Landowner or his agent, for the best interests of the 
farm. 

13. The Tenant agrees to glean corn fields immediately upon harvest. If not thor- 
oughly gleaned, Tenant agrees to pay Landowner in bushels of corn, or in cash at local 
market price, for one-half of the corn left in the field, the amount to be determined by 
field inspection. 

14. Not to assign this lease to any person or persons or sublet any part of the 
premises, to reside on the property and not to move from the farm before the end of 
this lease, also not to farm or tend any other land except the farm above described, and 
not to enter into any other occupation, sideline, or business of any nature, but to devote 
his entire time to the proper handling of this property, except with written permission 
of the Landowner. 


ADDITIONAL AGREEMENTS: 


1. Tenant is not to erect or permit to be erected upon said premises, any structure, 
building, fence or sign of any kind whatsoever, except by the written consent of the 
Landowner, nor to purchase any materials or incur any expenses for the account of the 
Landowner without his approval and will not make a claim for labor at any time unless 
Landowner has given written permission at a previous date. 

2. Tenant is not to add electrical wiring without permission of Landowner, and 
when same is given, such wiring is to pass inspection of the local power company. 
Said wiring shall immediately become part of the property against which the Tenant 
will have no further claim. 

3. Nothing in this lease shall confer upon the Tenant any right to minerals under- 
lying said land or any part thereof, but the same are hereby expressly reserved by the 
Landowner together with the full right, liberty and land room to them, to enter upon 
the premises and to bore, search and excavate for same, to work and remove the same, 
and to deposit excavated rubbish, and with full liberty to pass over said premises with 
vehicles and lay down and work any such railroad track or tracks, tanks, pipe lines, 

wers and structures as may be necessary or convenient for the above purpose. Said 
wet en however, agrees to deduct from the annual rent, pro-rata, for the land so 
taken by him or his assigns for said uses when the rental of such land is cash, and to 
reimburse the said Tenant for any actual damage he may suffer for crops destroyed 
where such land is on grain rent and to release Tenant from obligation to continue 
farming this property when development of resources interferes materially with Tenant’s 
ability to make a satisfactory return. 

4. Landowner shall in no way be liable in damages for failure of water supply or 
for any damage by the elements or otherwise, to any of the improvements, nor for any 
loss or damage while improvements are under construction or repair nor for any 
failure to repair or alter or replace any buildings or improvement. 

5. Tenant takes possession of the leased premises subject to the hazards of operat- 
ing a farm, and assumes all risk of accidents to himself, his family, his employees, or 
agents in pursuance of his farming operations, or in performing repairs to the buildings, 
fences and other improvements. 


RIGHT OF ENTRY: 

The Landowner reserves the right of himself, his employees, assigns, or prospective 
buyers to enter upon said premises at any time for the purpose of viewing the same or 
making repairs or improvements thereon, or of seeding or applying fertilizers, or for 
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the care and disposition of the Landowner’s share of the crop, the same not to interfere 
with the occupancy of the Tenant. 


LANDOWNER'’S LIEN 

The Landowner’s lien provided by law shall be the security for the rent herein 
specified. 

If the Tenant shall, from any cause, fail to comply with all his agreements herein, 
the Landowner may at any time when such failure occurs after giving three days’ writ- 
ten notice of his intention to do so, take active possession of said premises and buildin 
thereon which the Tenant agrees to surrender, and employ other persons to tend said 
crop and perform all the agreements of the Tenant as herein contained as fully as the 
same are contemplated in this agreement and after deducting all monies advanced, or 
monies or grain due for the rent and the expense of attending such crop as aforesaid, 
to pay the residue, if any, to the Tenant. 

If the Tenant shall fail to pay the cash rent and advances, or account for the share 
rent as herein stipulated or shall fail to keep any of the agreements of this lease, all costs 
and attorneys fees of the Landowner in enforcing collection or performance, shall be 
added to and become a part of the obligations payable by the Tenant hereunder. 


YIELDING POSSESSION: 

The Tenant agrees that at the expiration of the term of this lease, he will yield up 
possession of the premises to the Landowner without further demand or notice, in as 
good order and condition as when same were entered upon by the Tenant, loss by fire 
or tornado, and ordinary wear excepted. If the Tenant shall not surrender the premises 
on the date of termination hereof, he shall pay to Landowner the sum of $10.00 for each 
day he remains in possession thereafter, in addition to any damages Landowner may 
suffer by reason of the Tenant’s retaining such possession, and said payments shall not 
entitle said Tenant to any interest in any crops of any kind or character on premises 
subsequent to expiration date of this lease. 


Cie Ole cisco evacsvestee cecuaatees , 19 
ddan sekadudsecudwadiaxiaeasa saci cesta 
Di aevtics crddsacacevenngcecsosewadecsvesdees 
a ala aug eae ea aa eee ewaee nes rae aan 
EXTENSION: 
This lease extended from...............+00+: oR OSes cece caer = IDF... 
WIMCER oo uis Oita Cased eeewateewenct , 19 
ae ale sig hate te reenact prrssaan estos 
| PEC ERY COTRCCE LOT ree EP ree 


COREE HEE HEHEHE EEE HEHEHE HEHEHE EEE EES 


eee eee eee eee eee eee ee ee ee ee ee ee 


Tenant 
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LIVESTOCK SHARE LEASE 


THIS LEASE is made this.............++. PE ic vcs ccgrensongesvenenases » 2. 
Ser RD RNIN. 0 svn cccnscveccenssnvdsccconescnnthengeonnonsnbesesneentareinenoannns 
PTT eT Tie Te eT Tee TTT TT TTT eT eT TT Tre re eT TT re , Landowner 
CB cc cnnesvccvcessnociadesneusiessenencedenksecabeubevesnukseussnteneeeeas , Tenant. 


DESCRIPTION OF PROPERTY: 


The Landowner, in consideration of the agreements set forth in this lease to be kept 
and performed by the Parties concerned herewith, rents and leases to the Tenant, to 
occupy and use for agricultural purposes only, the following described real estate, to-wit: 


located im the County 0f.......sccccccscceccoes NOB RAID ORs. oo ose eas vores coseseves s 
CIR conic pvenvevcneanuacosesensael acres, more or less. 


LENGTH OF TENURE: 


The term of this lease shall be from the............ erent re » 19.., 
er Se , 19.., and from year to year thereafter, 
unless written notice to terminate is given by either party to the other, at least......... 


months prior to the beginning of the succeeding lease year. 


THE EXTENT OF AGREEMENT: 


The terms of this lease shall be binding on the heirs, executors, administrators or 
assigns, for both Landowner and Tenant, in the same manner as upon the original parties. 


NO PARTNERSHIP CREATED: 
This lease shall not be construed as giving rise to a partnership, and neither party 
shall be liable for debts or obligations incurred by the other, without written consent. 
In general an attempt shall be made to raise or purchase livestock sufficient in num- 


bers to consume .......... % of grain and roughage raised. Maximum profit through 
volume of business shall be attempted on the above described farm as follows: 


Proceeds from sales of all products shall be handled as follows: 


INVESTMENTS: 
The following investments shall be furnished by both parties to this lease in the 
shares as designated in columns at the right: 
Landowner Tenant 
1. Machinery, equipment, power and man labor necessary to 
properly care for crops and livestock on this farm 
2. Work stock, the number not to exceed________ head 
3. Productive livestock: 
OB) RR PERRO GGRIRIO 555 6:5.5'e.5isin sine Aiuinleisleia esos oeipieistaiclerbloty'e 
CE hori censesndonscarssnsenesssersavceiaeenes 
GS) OR MMMMIIY: + <0 v nic'sis0's\elesetosrnss sieie)sis sieieivin nie’ 'e sisierslsiole's 
SEP IIU GE onc cecsvesenracesnsenssenssessiene 


COP OREO EEE EEE HEHEHE EEE HEHE SESE EEE 





























COPPER EEE HEHEHE EERE EEE EEE HEHE EEE EEE 
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EXPENSES: 

The following expenses shall be shared by the parties to 
bred lease, in the shares as designated in the columns at the 
right: 

1. Purchase of additional livestock other than work stock 
2. Purchase of feed (except ) 
3. Seed: 
We GD OE ven ccensiccreriacsonsweseneasasacas 
eo gg errr 
(c) Waterways and buffer strips ..............0000. 
(d) Treatment and inoculation .................005 
4. Other expenses as follows: 
(a) Insecticide for pest control ..............eeeees 
(b) Chemical for weed control (except ) 
(c) Expense of applying chemical.................. 
5. Veterinary fees, serums, breeding, etc.: 
(a) For jointly owned livestock ...............++- 
(b) For all other livestock .....0.0c.ccscccccsscess 
GC Fe SUID avn evisinde ccs ccciicnncenceccnnweasns 
Fe Oe IO kc venctsctsnigcevccrenimonremmanns 
SF ee 
TB TID a cccciessvscseveveiwsnsvnecwtee 
10. Skilled labor necessary for repairing and making perma- 
SE TID a 00 1.050808 nnenvcesennnerneneiain 
11. Materials necessary for repairs and improvements on 
Ce Gere GN BM... 0. 0. cv cecncseccrcccsicess 
12. Machine Work hired: 
(a) Hay baling and chopping ................se000- 
) Chan ANOINNOE cic: asso ses ddssitnencedaductoceuaes 
OO ee I Dinos aks c ond wast bewsesaevevevsedens 
CEP Se GON: 6 acc nkbe ss cewdetscndnvecaneene 
ee | eT 
ED t60h <b 00 dan daeseuhnsdieserhisecdnnmebenedeansese 


TAXES: 
Bi RD ROD evs ne een hore lke Caen 


2. All jointly owned livestock, equipment, feed, and 
GRE cbnscnkepesccectecdeuedpaatbnwinetinswes 
















































































INSURANCE: 
ROR AOMO Sk iis a a RSIS Bee See 


2. All jointly owned livestock, equipment, feed, and 
CED ive ciceivewiscessdesdvaeenvéeeseandqese 


Be GR, CRD cvsccccinveccnessveccnsesccuesesss 











EQUIPMENT FOR LIVESTOCK RAISING: 


1. Portable feeders, waterers, tanks, troughs, feed 
DEE GON bic we 5 as aw ccicnemevabonetadee mse 


2, FE SO SE. «0 ws ececser erin des gnsanceeees 
Fi I TIE: os sen ktcdcrcivisarcisestines 


I CI ins vince ttaivncnveadiieds 
AG c caanexuienencadaceeerareetresnadnadeneass 
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RENT AND DIVISION OF FARM INCOME: 

1. As rent for said farm and in consideration of the 
respective contributions of the two parties as set forth in this 
lease, all income and receipts from the sale of livestock, 
livestock products, crops and other income from operation of 
the farm will be divided and distributed between the two 
parties as designated in the columns at the right. 

(a) RIE Or MIN RIROER sos ise oe cea dendseeeecases 

(b) Sale of livestock products .........ssseeeeeesees 

I IE sic seg 05 05a he veka seesexdnesotnsnes 

(| age | U-c, (@etesens rc ner eco R canes a A ena 

(e) Ownership of livestock increase ...........+++++ 

MED: s.4saces comme ac baat eoek sens aheuelys oeaeeeuae 


Limestone: 
Rock Phosphate: 


Fertilizer: 























Governmental Program: 


TENANT'S DUTIES IN OPERATING THE FARM: 


1. To keep farmstead neat and orderly, and to prevent any unnecessary waste, loss 
or damage to the property. 

2. Not to allow noxious weeds to go to seed on said premises but to destroy same; 
to cut all weeds, sprouts and brush in fence rows and on roads adjoining, also to trim 
all hedge fences on said premises at least once each year without charge to the Land- 
owner for labor. 

3. To investigate and repair any broken tile or breaks in open ditches, and to 
properly care for all grass waterways and terraces and to do all possible to prevent 
erosion. 

4. To haul and spread on the fields as designated by Landowner, all manure in 
proper season so as to get the maximum benefit from this fertilizer. 

5. Not to burn corn stalks, straw or other residue grown on the farm, nor to re- 
move any hay or straw without consent of landowner. Tenant to be reimbursed for 
actual baling cost on hay or straw left when lease terminates. 

6. To clip small grain stubble, except sweet clover seedings, between August 20 and 
September 1, unless otherwise directed by the Landowner. 

7. Not to pasture new esse 9 of legumes or grasses in the year in which they are 
seeded except with the consent of the Landowner. 

8. Not to permit tramping of rotation fields by livestock in wet weather when the 
soil is soft, and to prevent rooting by hogs. 

9. Not to house automobiles, trucks or tractors in barns or buildings not having 
fireproof floors. 

10. The Tenant agrees to follow such crop rotation, tillage practices, and arrange- 
ments as are worked out by the Landowner or his agent, for the best interests of the 
farm, including cooperation with acreage controls. 

11. Not to assign this lease to any person or persons or sublet any part of the 
remises, to reside on the property and not to move from the farm before the end of this 
ease, also not to farm or tend any other land except the farm above described, and not 

to enter into any other occupation, sideline, or business of any nature, but to devote 
his entire time to the proper handling of this property, except with written permission 
of the Landowner. 

12. To vaccinate all hogs against cholera and calves —_ black leg and to follow 
all recognized practices as preventive against diseases and loss. 

13. To faithfully cultivate the farm and care for the livestock in a timely, thorough 
and businesslike manner. 
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14. To furnish monthly financial and production reports to the Landowner on forms 
provided by the Landowner. 


ADDITIONAL AGREEMENTS: 


1. Tenant is not to erect or permit to be erected upon said premises, any structure, 
building, fence or sign of any kind whatsoever, except by the written consent of the 
Landowner, and will not make a claim for labor at any time unless Landowner has given 
written permission at a previous date. 

2. Tenant is not to add electrical wiring without permission of Landowner, and 
when same is given, such wiring is to pass inspection of the local power company. 
Said wiring shall immediately become part of the property against which the Tenant 
will have no further claim. 

3. Nothing in this lease shall confer upon the Tenant any right to minerals under- 
lying said land or any part thereof, but the same are hereby expressly reserved by the 
Landowner together with the full right, liberty and land room to them, to enter upon 
the premises and to bore, search and excavate for same, to work and remove the same, 
and to deposit excavated rubbish, and with full liberty to pass over said premises with 
vehicles and lay down and work any such railroad track or tracks, tanks, pipe lines, 
pat and structures as may be necessary or convenient for the above purpose. Said 

andowner agrees to reimburse the said Tenant for any actual damage he may suffer 
for crops destroyed where such land is in grain and to release Tenant from obligation 
to continue farming this property when development of resources interferes materially 
with Tenant’s ability to make a satisfactory return. 

4. Landowner shall in no way be liable in damages for failure of water supply or 
for any damage by the elements or otherwise, to any of the improvements, nor for any 
loss or damage while improvements are under construction or repair nor for any 
failure to repair or alter or replace any buildings or improvement. 

5. Tenant takes possession of the leased premises subject to the hazards of operat- 
ing a farm, and assumes all risk of accidents to himself, his family, his employees, or 
agents in — of his farming operations, or in performing repairs to the buildings, 
fences and other improvements. 

6. In all matters involving the sale of jointly owned property and incurring of ex- 
eo neither | is authorized by this lease to act without the consent of the other. 

either party shall purchase anything or make any contracts except in his own name 
and on his own account without consent of the other party. 


RIGHT OF ENTRY: 

The Owner reserves the right of himself, his employees, assigns, or ops mg 
buyers to enter upon said premises at any time for the purpose of viewing the same or 
making repairs or improvements thereon, or of seeding or applying fertilizers, or for 
the care and disposition of the Owner's share of the crop, the same not to interfere 
with the occupancy of the Tenant. 


LANDOWNER'’S LIEN 

The Landowner’s lien provided by law shall be the security for the rent herein 
specified. 

If the Tenant shall, from any cause, fail to comply with all.his agreements herein, 
the Landowner may at any time when such failure occurs after giving three days’ writ- 
ten notice of his intention to do so, take active possession of said premises and buildin 
thereon which the Tenant agrees to surrender, and employ other persons to tend said 
crop and livestock and perform all the agreements of the Tenant as herein contained 
as fally as the same are contemplated in this agreement and after deducting all monies 
advanced, or monies or grain due for the rent and the expense of attending such crop 
and livestock as aforesaid, to pay the residue, if any, to the Tenant. 

If the Tenant shall fail to account for the share rent as herein stipulated or shall fail 
to keep any of the agreements of this lease, all costs and attorneys’ fees of the Land- 
owner in enforcing collection or performance, shall be added to and become a part of 
the rental payable , Be the Tenant hensnedie. 
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METHOD OF SETTLEMENT AND END OF LEASE: 


At the end of the term of this lease, an accounting shall be had between the parties, 
and the produce, stock, and other property belonging jointly to the Landlord and 
Tenant shall be divided according to their respective interests. The Tenant shall divide 
each kind of livestock into equal lots, as nearly as may be possible and the Landlord shall 
have his choice of lots of each kind of livestock, which division shall be final and 
binding upon both parties. 


YIELDING POSSESSION: 


The Tenant agrees that at the expiration of the term of this lease, he will yield up 
possession of the premises to the Landowner without further demand or notice, in as 
good order and condition as when same were entered upon by the Tenant, loss by fire 
or tornado, and ordinary wear excepted. If the Tenant shall not surrender the premises 
on the date of termination hereof, he shall pay to Landowner the sum of $10.00 for each 
day he remains in possession thereafter, in addition to any damages Landowner may 
suffer by reason of the Tenant’s retaining such possession, and said payments shall not 
entitle said Tenant to any interest in any crops of any kind or character on premises 
subsequent to expiration date of this lease. 


IN WITNESS WHEREOF, We affix our signatures this, the...............s0006 
GF Han cscccsncccscnescesenesonvens » 19 
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LEASE PROVISIONS AGAINST 
SPECIAL CONTINGENCIES 


BY WILLIAM B. GARRETT * 


WHEN AN IMAGINATIVE and farsighted lawyer is asked to represent 
a party in the preparation of a lease of valuable property for a term of some 
length, a great many contingencies which may affect his client will occur 
to him. Some times the result is that the contingency clauses are more 
imaginative than realistic and the lease is long and cumbersome. 


It is not the purpose here to suggest boiler plate clauses. What follows 
is intended to be helpful in the preparation of negotiated leases for valuable 
property where the term is longer than a few years. It is assumed also that 
the lessor and lessee have equal bargaining power and that each seeks only 
a fair and equitable contract. Apartment leases, office leases, and small 
store leases are not discussed other than indirectly as comments on other 
types of lease contracts relate to them. 

There are three contingencies which every well-prepared long term 
lease will cover. They are: (1) damage to or destruction of the property; 
(2) bankruptcy of either of the parties to the lease; and (3) condemnation 
of all or part of the premises. The discussion here is limited to those three 
eventualities. 


DAMAGE OR DESTRUCTION 


Many things may happen to leased property during the term of the 
lease. It may burn down, although in this day of fireproof construction 
a partial destruction is more probable. It may be hit by a tornado and it 
may be blasted by a bomb or shell, atomic or otherwise. In some areas flood 
is an ever-present risk. The chance of earthquake cannot always be dis- 
missed. There are other perils, some foreseeable and others beyond antici- 
pation, which could wreck or destroy the premises. 

The damage or destruction clauses in any lease are closely related to 
the insurance provisions always present in such instruments. Nearly all the 
hazards that will cause injury to a building may be covered by insurance 
and in the comments which follow it is assumed that adequate insurance 
protection will be provided. 


* WILLIAM B. GARRETT. A.B. 1924, Knox College; LL.B. 1929, Harvard 
University; Attorney, Law Department, Chicago Title and Trust Com- 
pany; member, Committee on Real Property Law, Chicago Bar 
Association. 
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There is no discussion here of fault of the lessor or lessee in the occur- 
rence that brings the damage. Usually insurance recovery will not depend 
on fault. Nevertheless counsel in some situations may want to modify the 
destruction and damage clause to reflect the fault of either party in the 
injury. 

The lessor and lessee hope for continuing existence of the building 
structure, unmarred except for natural disintegration from the passage of 
time. But their lawyers, in writing the lease, must plan the procedures to 
be followed if the unexpected happens and calamity strikes. 


There are certain legal principles which should be borne in mind in 
the preparation of the damage and destruction clauses in the lease. Some 
may be surprising to counsel who are unfamiliar with the pecularities of the 
law of landlord and tenant. 


In Illinois the landlord makes no implied warranty that the premises will 
remain tenantable until the end of the term. The duty of the tenant to 
pay rent may continue after total or partial destruction of the premises un- 
less the situation is covered in the lease. This was true at common law ? 
and in Illinois. A tenant who has agreed to keep the premises in good 
repair may be obliged to repair or rebuild if the property is damaged or 
destroyed during the term.* A covenant of the lessee to return the building 
in good condition at the end of the lease does not, in Illinois, require the 
lessee to restore the building in the event of destruction or damage. ° 


There appears to be some difference in the effect of destruction where 
the lease includes a building but not the land beneath and where only part 
of a building is covered by the lease.* This doctrine is based on the theory 
that if the land and building are leased and the building is destroyed, the 
land remains and the lessee’s estate therein is unaffected; but if only a part 
of a building is leased and the whole building is destroyed, nothing remains 
upon which the lease may operate. 


It perhaps should be said that the law with respect to the effect upon 
landlords and tenants of building damage or destruction is sufficiently un- 
certain that the place for precision is in the lease. It used to be the 
fashion to speak of the disasters that might befall a building in some 
such words as these: “fire, Act of God or the public enemy or other 
casualty.” Use of the word “casualty” as a catchall for such situations 
is not advisable. The word has been defined several times by the 


*Humiston, Keeling & Co. v. Wheeler, 175 Ill. 514, 51 N.E. 893 (1898). 

*See Williston, The Risk of Loss After an Executory Contract of Sale in the Com- 
mon Law, 9 Harv. L. Rev. 106, 125 (1895). 

* Humiston, Keeling & Co. v. Wheeler, supra note 1; Smith v. McLean, 123 Ill. 210, 
14 N.E. 50 (1887). 

“See Steele v. Buck, 61 Ill. 343 (1871). 

‘Junction Mining Co. v. Springfield Junction Coal Co., 222 Ill. 600, 78 N.E. 
902 (1906). 

*See Szulerecki v. Oppenheimer, 283 Ill. 525, 119 NE. 643 (1918). 
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Supreme Court of Illinois and on each occasion the Court has relied 
upon a dictionary and construed casualty to mean “chance; accident; 
contingency; mishap; misfortune; disaster.” There is no precision in such 
definition.’ Strange situations have arisen with earnest argument that they 
fell within the meaning of casualty. It was held in one case that whether a 
backed-up sewer was such a “casualty” that the lessee could cancel was a 
question of fact for the jury. A boiler explosion was held to be a 
“casualty” requiring the lessor to repair. ° 


Leases now use very general terms in describing possible catastrophies, 
e.g., “if the building is destroyed or damaged . . . by fire or by any other 
cause . . .”; “loss or damage by fire or otherwise . . .”; “destruction or 
damage from any cause . . .”; “damage or destruction by fire, the elements or 
any cause whatsoever.” *° It is the fact of damage or destruction which 
interests the lease draftsman, not the cause thereof. It is submitted, there- 
fore, that it is preferable to describe destruction or damage in such general 
terms as those above. A long enumeration of causes, such as: fire, Acts of 
God, acts of public enemy, earthquake, or bomb damage, well might omit 
the actual cause of injury. A general clause emphasizing the fact of destruc- 
tion, partial or total, will achieve the desired result. 


Three major factors enter into the problems which will be present 
in the event of damage or destruction. They are: Will the lease continue? 
Who has the duty to restore and what controls will be imposed on the 
restoration? Will rent be abated? 


Continuation of Lease 


As has been mentioned, if there is nothing in the lease to the contrary, 
destruction or damage may not affect the obligation of the lessee to pay rent. 


There may be situations where it is desirable for one party, or for both, 
that the lease terminate if the building, the use of which is the essence of 
the lease, is damaged or destroyed. 


Whether the lessor, lessee, or both, has the right to terminate the lease 
after damage or destruction, the lease should define the degree of damage 
or destruction which will bring that termination right into play. Obviously 
a minor fire should not be such a cause. General language may be used, such 
as “if the building is rendered untenantable or substantially untenantable” 
the lessor or lessee may cancel. Such general language always raises prob- 
lems of construction and of degree. Sometimes the right to cancel will 
arise when a specified fraction of the whole structure is damaged or 


* Morris & Co. v. Industrial Board, 284 Ill. 67, 119 N.E. 944 (1918). 

*Miland v. Meiswinkel, 82 Ill. App. 522 (1st Dist. 1898). 

* John Morris Co. v. Southworth, 154 Ill. 118, 39 N.E. 1099 (1894). 

* The author is indebted to Frank C. Bernard and James Conger of the Chicago 
Bar and to Lyndon H. Lesch of L. J. Sheridan & Co. for leases which are the basis 
of some of the comments contained in this article. 
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destroyed. The familiar appraisal or arbitration device can be included in 
the lease to determine whether the degree of harm to the building is 
sufficient to entitle either or both parties to end the lease. In any event if 
there is to be a right of cancellation for damage or destruction, the lease 
draftsman should be sure that upon the occurrence of such an unhappy 
event, the lease will be clear enough to permit ready ascertainment that the 
necessary amount of havoc does or does not exist. 


The lessor may reserve the right to cancel for damage or destruction. 
There are cases where such a privilege may be desirable to the lessor. A 
typical situation is where the building is old or ill-suited to the neighbor- 
hood. If such a building is destroyed the lessor may prefer to erect a new 
type of building and seek a different tenant. Or he may prefer to keep the 
insurance proceeds and sell his damaged property. Such a lessor should 
reserve in the lease the right to terminate on destruction or substantial 
damage. 


Normally it is the lessee whose business is most affected when the 
building is struck by disaster. His income may vanish. He may be in 
danger of losing the good will which can be retained only by a going 
business. Therefore the lessee may seek the right to get out of the lease 
when the building is destroyed or made untenantable. In obtaining such a 
right for the lessee his lawyer should be sure that on such termination the 
lessee will get back at least part of any security deposits he may have made 
and that he will be reimbursed for his capital expenses if at the time of can- 
cellation he has not realized the benefit from such expenses to which he is 
entitled. Other similar matters may be involved and should be covered. 


There are situations where the right to terminate a lease on loss or 
damage will be made to depend on how much of the term remains. In such 
cases if the injury occurs in the early years the lease will continue, but if 
such injury is in the latter part of the term, the lessee may have the right 
to terminate. Any clause along such lines will depend on particular facts. 
No formula can be suggested. 

Sometimes in lease-back situations the lessee is given the right to 
terminate the lease after damage or destruction of the building only if 
immediately after the injury he offers to purchase the building, at a figure 
defined in the lease, and the lessor refuses to sell. Such a clause gives each 
party an opportunity to survey the situation as of the date of the casualty. 


Restoration 


When damage strikes a building, it is ordinarily the desire of both 
parties to the lease of the building that it be restored as quickly as possible. 
Insurance funds will usually be available to pay for a major part of the cost 
of such work. 

In a long-term lease the duty to restore is usually on the tenant, al- 
though near the end of the term that obligation may revert to the landlord. 
If his lease is about to expire the lessee’s interest in rebuilding the property 
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is greatly reduced and the lessor’s right to expect such rebuilding is 
diminished. 

An ordinary requirement is that the lessee restore the building to the 
condition existing immediately before the injury. In so doing the lessee 
should have the use of insurance proceeds, but the disbursement of such 
proceeds is often under the direction of the landlord. A familiar provision 
is that disbursements for restoration will be made on architects’ or engineers’ 
certificates reflecting the work done and its value as of the date of the 
certificate. Sometimes for protection of the landlord, a fraction is retained 
from the amount shown completed by each certificate except the certificate 
of final completion when the whole balance is payable. 

If damage is extensive the landlord should reserve the right to approve 
plans and specifications before the restoration work commences. Such right 
of approval, if unrestricted, in some situations could be used by the landlord 
for selfish advantage. It is common, therefore, for leases to provide that in 
such situations the landlord’s approval will not unreasonably be withheld. 

If less than a whole building is injured or if the term is relatively 
short or the rent a comparatively small amount, the lease may impose the 
duty of rebuilding upon the lessor. In such cases insurance proceeds will 
be paid directly to the lessor and their dispersal will be wholly under his 
supervision. However, the lessee is entitled to some protection and such a 
lease should require the landlord to proceed with diligence in the restoration 
of the building. Some leases provide that if the landlord does not complete 
restoration within a stated time, delays without fault not included, the 
lessee may terminate. 

The extent of damage will affect the rebuilding problem. In leases of 
whole buildings for a long term, it is sometimes provided that if the insur- 
ance proceeds are less than a prescribed figure, the lessee may undertake 
the reconstruction with relatively little supervision from the lessor. Or the 
test for such cases may be the degree of damage, but the difficulty in such 
method is to provide a statement in the lease of the manner of measuring 
damage. The insurance proceeds device seems to provide a relatively simple 
rule of thumb method of measurement. 


In providing for rebuilding or repair after damage or destruction, both 
parties will be interested in the promptness of such rebuilding or repair. The 
lease should provide that the work be completed with all possible dispatch. 
Specific provision should be included for delays in rebuilding due to causes 
beyond the control of the parties, such as strikes and material shortages. 

If the property is subject to a mortgage, that instrument ordinarily will 
impose restrictions on the disbursement of insurance proceeds. Counsel for 
lessee should examine such a mortgage to be sure that the mortgage restric- 
tions on disbursement of insurance proceeds will not unduly hamper the 
lessee in reconstructing the damaged property. 

If the lessee is to undertake restoration, the lessor will want to be sure 
that the work is completed free of mechanics’ liens. The usual precaution 
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is to provide for payouts for work done on the basis of architects’ and engi- 
neers’ certificates plus proper waivers of mechanics’ and materialmen’s liens. 


Abatement of Rent 


As has been previously mentioned, lacking lease provisions to the con- 
trary, rent will not abate in Illinois because of destruction or damage to the 
property.** In situations such as apartment, office, or store leases, rent 
usually will abate on a per diem basis for the period that the premises are 
untenantable because of damage from fire or other cause. 

However, where the premises are extensive it may not be enough to 
use such a general term as “untenantable.” It well may be that the premises 
will be partially used during the period of repair. The lessee should not be 
required to pay full rent during that time but, on the other hand, should 
not be entirely excused. In many cases it is possible to describe partial 
untenantability in the lease through comparison of damaged and unusable 
area with the whole premises and reduce the rent accordingly. A possible 
measure of the extent of damage in certain types of situations is the com- 
parison of lessee’s gross business immediately before and after the injury. 
The lease may include such a test and abate rent on such basis. 

It rarely happens that any balance is left from insurance proceeds after 
completion of the repairs and rebuilding. However, such a contingency 
may be possible under some circumstances as, for example, when elaborate 
store fronts or layouts are replaced with those of simpler but equally usable 
materials. For such a situation the lease may state that if a balance is left 
from insurance proceeds after restoration, all or a stated part of such balance 
will be used for pro rata reduction of rent. 


In the lease-back situation, where in many ways the lessor is analogous 
to a mortgagee, damage or destruction may not abate rent nor permit the 
lessee to cancel. There it is up to the lessee to repair the damage as quickly 
as possible. 

The clause in the lease relative to rent abatement on damage or destruc- 
tion may also be affected by the type of insurance carried by the parties. 
The lessor may carry insurance to protect him from loss of rent in the event 
of damage or destruction. The lessee may be similarily protected against 
loss from inability to operate his business because of injury to the premises. 
If either type of protection is to be carried it is a material factor in the 
rent abatement phase of the damage or destruction clause. 


BANKRUPTCY 


There can be no certainty of the continuing solvency of the parties 
to a lease. Unforeseen events can bring financial disaster to either the 


* Humiston, Keeling & Co. v. Wheeler, 175 Ill. 514, 51 N.E. 893 (1898); Smith v. 
McLean, 123 Ill. 210, 14 N.E. 50 (1887). 
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lessee or the lessor. Therefore in the preparation of the lease, the possible 
bankruptcy of either party is a contingency for which provision should 
be made. 


Bankruptcy of Lessee 


In few fields has the skill of the draftsman been as effective as in the 
writing of so-called bankruptcy clauses in leases. For many years it was 
clear that a landlord had no claim for rent accruing after the bankruptcy 
of his lessee.**# The reason appeared to be that the occupation and use of 
land is the consideration for payment of rent and if the right to occupy 
ceases, so also does the obligation to pay rent. Since many things could 
prevent a lessee’s right to occupy and the accrual of a debt for rent, 
a claim for future rent was thought too contingent for allowance in 
bankruptcy under the Bankruptcy Act of 1898. ** 


This result did not aid the bankrupt lessee. The lessor’s claim for 
future rent could not be eliminated by the bankruptcy and the landlord 
could “. . . throughout the remainder of the term harass the discharged 
bankrupt by successive actions for accruing rent and so retard or prevent 
the debtor’s financial rehabilitation which the statute (the Bankruptcy Act) 
was intended to aid.” * 


Artful lawyers sought by lease clauses to permit the lessor to col- 
lect for rent which would accrue after bankruptcy of the lessee. A 
widely used clause provided that on bankruptcy of the lessee, the landlord 
might re-enter the premises, let them as agent of the lessee, whereupon the 
lessee would, in effect, indemnify the landlord against any deficiency be- 
tween the rent payable by the new tenant and that payable by the lessee 
under the lease. The Supreme Court struck down such a clause as a basis 
of a claim for future rent against the bankrupt lessee. ** The reasoning was 
that the indemnity claim rose on the landlord’s re-entry, which occurred at 
a date subsequent to the filing of the petition in bankruptcy and there can 
be no claim which arises at the option of the claimant after inception of the 
proceedings. 


Then came the “ipso facto” clauses which usually read, in substance, 
as follows: 


“... For the more effectual securing to the Lessor of the rent and other 
payments herein provided, it is agreed as a further condition of this lease 
that the filing of any petition in bankruptcy or insolvency by or against 


* 1 AMERICAN Law oF Property § 398 (1952), In re Roth & Appel, 181 Fed. 667 
(2d Cir. 1910). 

*See Manhattan Properties, Inc. v. Irving Trust Co., 291 U.S. 320, 54 Sup. Cr. 
385 (1934). 

*City Bank Farmers Trust Co. v. Irving Trust Co., 299 U.S. 433, 437, 57 Sup. 
Cr. 292, 294 (1937). 

* Manhattan Properties, Inc. v. Irving Trust Co., 291 U.S. 320, 54 Sup. Ct. 
385 (1934). 
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the Lessee shall be deemed to constitute a breach of this lease, and 
thereupon, ipso facto and without entry or other action by the Lessor, 
this lease shall become and be terminated; and, notwithstanding any 
other provisions of this lease, the Lessor shall forthwith upon such 
termination be entitled to recover damages for such breach in an 
amount equal to the amount of the rent reserved in this lease for the 
residue of the term hereof less the fair rental value of the premises for 
the residue of said term.” 7° 


Such a clause worked. The claim for damages arose at the moment the 
petition in bankruptcy was filed; it was not a claim for rent reserved, but 
was founded upon a breach of an independent contract. Under such a 
clause a provable claim for loss of future rent could be made. *” 


But the result was that “... recovery by claimants depended upon the 
artistry with which their leases were drafted...” ** Collier puts it in more 
pungent language: “. . . the result was the creation of distinctions and in- 
equalities that lacked any vestige of merit and were at best apt to gratify 
the historical sense of legal antiquarians by recalling the times when prop- 
erty rights depended largely on the artifices and niceties invented by skillful 
conveyancers.” 1° 


Congress intervened. The first break in the old law with respect to 
claims for future rent against bankrupt lessees, appeared in 1933 in the 
amendment of Section 74 of the Bankruptcy Act dealing with compositions 
and extensions for individuals. ?° Claims for future rent were specifically 
included as provable. 


And in 1934 a new clause came into 63(a) of the Bankruptcy Act. 
It is not here quoted because it differs but slightly from the present 
Section 63(a)(c) which is based upon it and reads as follows: ?* 


“a. Debts of the bankrupt may be proved and allowed against his 
estate which are founded upon . . . (9) claims for anticipatory breach 
of contracts, executory in whole or in part, including unexpired leases 
of real or personal property; Provided, however, That the claim of a 
landlord for damages for injury resulting from the rejection of an un- 
expired lease of real estate or for damages or indemnity under a covenant 
contained in such lease shall in no event be allowed in an amount ex- 
ceeding the rent reserved by the lease, without acceleration, for the year 
next succeeding the date of the surrender of the premises to the land- 
lord or the date of reentry of the landlord, whichever first occurs, 
whether before or after bankruptcy, plus an amount equal to the unpaid 


* Irving Trust Co. v. A. W. Perry, Inc., 293 U.S. 307, 309, 310, 55 Sup. Ct. 
150 (1934). 

" Ibid. 

* Connecticut Ry. Co. v. Palmer, 305 U.S. 493, 498, 59 Sup. Ct. 316, 320 (1938). 

3 Corer, BANKRUPTCY, 1892 (14th ed. 1941). 

7°47 Stat. 1468 (1933). 

148 Srat. 924 (1934). 

2 52 Srat. 873 (1938), 11 U.S.C. § 103 (a) (1946). 
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rent accrued, without acceleration, up to such date: And provided 
further, That in the case of an assignment of any such claim for dam- 
ages, the court shall, in determining the amount thereof, examine the 
circumstances of the assignment and the consideration paid or to be 
paid therefor, and may allow the claim of the assignee in such amount, 
subject to the provisions of the foregoing proviso of this clause (9), as 
will be fair and equitable. 


eee e rere e eres ese eee eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeees 


“c, Notwithstanding any State law to the contrary, the rejection 
of an executory contract or unexpired lease, as provided in this title, 
shall constitute a breach of such contract or lease as of the date of the 
filing of the petition in bankruptcy, or of the original petition under 
chapter 10, 11, 12, or 13 of this title.” 


Similar provisions appear in the other sections of the Bankruptcy Act 


of 1938, as amended, with reference to Corporate Reorganizations;** Ar- 
rangements;** Real Property Arrangements; ** and Wage Earners’ Plan. *° 
All read alike with the exception noted hereafter: 


“.. + The claim of the landlord for injury resulting from the re- 
jection of an unexpired lease of real estate or for damages or indemnity 
under a covenant contained in such lease shall be provable, but shall be 
limited to an amount not to exceed the rent, without acceleration, re- 
served by such lease for the three years next succeeding the date of the 
surrender of the premises to the landlord or the date of reentry of the 
landlord, whichever first occurs, whether before or after the filing of 
the petition, plus unpaid accrued rent, without acceleration, up to such 
date of surrender or reentry: Provided, That the court shall scrutinize 
the circumstances of an assignment of a future rent claim and the 
amount of the consideration paid for such assignment in determining 
the amount of damages allowed the assignee thereof.” 


The sole difference is that damages in the case of Wage Earners’ Plans are 
limited to one year’s rent rather than three. 


In the present state of the Bankruptcy Act is it necessary to include 


a specific clause in the lease in order that the landlord may be sure to 
establish a claim for the limited damages for future rent now permissible? 
If the lessee’s trustee in bankruptcy rejects the lease it would appear that 
the landlord may file a claim on account of future rent but would be 
restricted in recovery to one or three years’ rent as the case may be.” 
However, the trustee’s rejection of a lease does not necessarily terminate 
the lease. ?* Bankruptcy of the lessee does not automatically terminate the 


252 Srat. 893 (1938), 11 U.S.C. § 602 (1946). 

* 53 Srat. 910 (1938), 11 U.S.C. § 753 (1946). 

552 Srat. 921 (1938), 11 U.S.C. § 858 (1946). 

2652 Srat. 933 (1938), 11 U.S.C. § 1042 (1946). 
52 Srar. 873 (1938), 11 U.S.C § 103 (c) (1946). 

* In re Roth & Appel, 181 Fed. 667 (2d Cir. 1910). 





404 CONTEMPORARY REAL ESTATE LEASES — [Vo . 1952 


lease. °° Therefore, a landlord who desires that bankruptcy of the lessee 
will terminate the lease must be careful so to provide in the lease. There 
may be situations where the particular lease involved is valuable to the 
lessee——usually because of under market rent. In such cases on a reorgani- 
zation the trustee in bankruptcy may want to continue the lease. But such 
prospect might not appeal to the landlord. He would prefer to make a new 
lease at the market rate and get rid of a financially emaciated tenant. Since 
it has the approval of the Supreme Court of the United States, such a clause 
as this may be suggested: 


“The tenant covenants that . . . if a petition in bankruptcy shall be 
filed by the tenant or if the tenant shall be adjudged bankrupt or in- 
solvent by any Court, or if a trustee in bankruptcy of the tenant shall 
be appointed in any suit or proceeding brought by or against the tenant, 
then and in each and every such case, the term hereby granted shall 
immediately cease, determine and come to an end, and the landlord 
may recover and resume possession of the demised premises by any 
legal means.” °° 


But the landlord ordinarily wants more than the right to terminate the 
lease on his tenant’s bankruptcy. He will want to collect as much as he can 
from the lessee’s bankrupt estate to compensate him for the loss of future 
rent he will probably suffer. In Illinois a lease clause setting forth damages 
for lost future rent on bankruptcy of the lessee is proper. ** Under the 
words of the Bankruptcy Act his right to such a claim would accrue under 
a covenant for damages or indemnity contained in his lease. The lessor who 
desires to prove a claim for future rent on the lessee’s bankruptcy should 
include such a clause. 

A so-called “ipso facto” clause which has the approval of the Supreme 
Court of the United States is quoted supra. Usually there are peculiar 
facts in each lease situation which will vary the lessor’s desires on bankruptcy 
of his lessee. A certain amount of leeway is undoubtedly possible, but the 
lessor’s lawyer should carefully tie his bankruptcy clause into the pertinent 
bankruptcy section. Even the bankruptcy lawyers are not too sure of 
some of the implications of the Bankruptcy Act with reference to the claims 
of landlords for future rent.*? The ordinary lawyer unused to the com- 
plexities and pitfalls of the Bankruptcy Act, should take no chances. 


Bankruptcy of Lessor 


There are situations where the lessee’s lawyer in the process of the lease 
preparation, should consider the possibility of the lessor’s bankruptcy dur- 


* Mayer v. Clarke, 129 Ill. App. 424 (2d Dist. 1906); Reynolds v. Fuller, 64 Ill. 
App. 134 (1st Dist. 1896). 

*Finn v. Meighan, 325 U.S. 300, 301, 65 Sup. Ct. 1147, 1148 (1945). 

* Broniewicz v. Wysocki, 306 Il. —_ 187, 28 N.E.2d 283 (1st Dist. 1940). 

® See Newman, Rent Claims in Bankruptcy and Corporate Reorganization, 43 Co. 
L. Rev. 317 (1943). 
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ing the term. The lessee may be venturing into new territory; spending 
money to attract customers to a particular location; and investing exten- 
sively in trade fixtures adapted to a particular building. The effect of 
the lessor’s bankruptcy in such cases is a pertinent consideration to the 
lease draftsman. 


Time was when in most lease negotiations, the lessor was the dominant 
party. The courts, almost as a matter of course construed ambiguous lease 
clauses against the lessor.** The reason, basically, was that thereby the 
economically weaker party was protected. That situation has changed. 
Now great and powerful corporations, engaged in all types of business, 
frequently lease the property they occupy. There are many reasons: tax 
reasons, balance sheet reasons, and working capital reasons. Much of the 
thinking in the bankruptcy law reflected the old concept of strong lessors 
and relatively weak lessees. That relationship now is sometimes reversed. 


There are very few decisions of the courts on the effect of the lessor’s 
bankruptcy. ** The Bankruptcy Act however makes some provision for 
that contingency. Section 70b of the Bankruptcy Act of 1938 ** contains 
the following: 


“Within sixty days after the adjudication, the trustee shall assume or 
reject any executory contract, including unexpired leases of real 
property: Provided, however That the court may for cause shown ex- 
tend or reduce such period of time. Any such contract or lease not 
assumed or rejected within such time, whether or not a trustee has been 
appointed or has qualified, shall be deemed to be rejected... . Unless 
a lease of real property shall expressly otherwise provide, a rejection 
of such lease or of any covenant therein by the trustee of the lessor shall 
not deprive the lessee of his estate.” (Emphasis added) 


This reference to the lessee’s estate seems to have arisen in a law review 
article in 1927 by Professor James A. McLaughlin (now McLachlan). ** 


9, 6 


The professor did not disclose exactly what he meant by the lessee’s “estate” 
and there appears to be no later enlightenment from him or other writers 
in the field of bankruptcy. 


What is the lessee’s estate? The answer is not easy. A lease of land has 
two characteristics.’ It is a contract and it is also a conveyance of an estate 
in land. ** The elements of a lease which relate to the estate are the right 
of possession plus the term. ** All other parts of a lease would appear to be 


* Goldberg v. Pearl, 306 Ill. 436, 138 N.E. 141 (1923). 

“4 Coiuier, BANKRUPTCY, 1238 (14th ed. 1942). 

* 52 Srat. 880 (1938), 11 U.S.C. 110 (b) (1946). 

* McLaughlin, Amendment of the Bankruptcy Act, 40 Harv. L. Rev. 583, 604 
(1927). 

“Leonard v. Autocar Sales & Service Co., 392 Ill. 182, 64 N.E.2d 477 (1946). 

**1 AMERICAN Law oF Property § 3.2 (1952), 1 Turrany, Rear Property, § 87 (3d 
ed. 1939); see: Holladay v. Chicago Arc Light & Power Co., 55 Ill. App. 463 (ist 
Dist. 1894). 
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contractual and not a part of the lessee’s estate. The rental rate is a con- 
tractual part of the lease and it would seem to follow on a strict reading of 
the above quoted words of the bankruptcy act that the rental rate is subject 
to rejection by the trustee in bankruptcy of the lessor. 


The right of a trustee in bankruptcy to reject executory contracts such 
as leases is not absolute. Such contracts must be burdensome or onerous to 
the estate and the rejection is subject to court approval. *® This appears 
to follow from the obvious duty of the trustee to realize on all valuable 
assets of the bankrupt for the benefit of his creditors. The problem for our 
present purpose appears to be: when is a lease at a below market rental 
onerous or burdensome to the estate of the bankrupt lessor? The fact that 
the rental is low might in itself make the lease onerous. Certainly the 
lessor’s creditors would not complain if the low rent is rejected and the 
property relet at a higher rent. To be sure the lessee could not be evicted 
but he might have to pay a higher rent in order to remain in possession. 


There appears to be only one decision on the subject. It was in the 
Southern District of Georgia. *° A real property arrangement proceeding 
was before the court. The feature of the lease there that was burdensome 
was that the property in question could not be sold unless immediate posses- 
sion were given, which could not be done unless the lease of the tenant in 
possession was terminated and the tenant evicted. The court held that the 
contract of rental could be rejected and permitted it to be done. The court 
seems to go beyond the express words of the statute because it terminated 
the lease and threw out the lessee. Clearly the lessee lost his “estate.” He 
was given no opportunity to remain in possession even at a higher rent. 
Collier points out in discussing this case ** that the bankruptcy act did not 
give the trustee the right to disaffirm an executed performance and the 
lessee had a vested estate distinct from the executory provisions in the lease. 


What is the significance of all this to the lessee’s lawyer as he works 
on the lease? Assume the lessee is going into a new neighborhood; by his 
coming, advertising, and promotion, the value of all property within that 
area will be greatly increased. If, after the value of the real estate has 
increased through the investments of the lessee, the lessor becomes bank- 
rupt and the trustee in bankruptcy for lessor is permitted to reject the rental 
contract, the lessee might be in a troublesome spot. The market rental 
value could be far in excess of the lease rate. 


Perhaps it should be doubtful that a court would treat the lease rent 
as such an executory contract that it could be terminated by a trustee in 
bankruptcy in order that higher rent might be collected. Such a procedure 
would clearly be unjust to a lessee whose effort in developing the property 


* Sparhawk v. Yerkes, 142 U.S. 1, 12 Sup. Ct. 104 (1891); Gochenour v. Cleveland 
Terminals Bldg. Co., 118 F.2d 89 (6th Cir. 1941). 

“ In re Freeman, 49 Fed. Supp. 163 (S.D. Ga. 1943). 

“6 Coxuer, Bankruptcy, 706 (14th ed. 1947). 
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has brought the higher rental value. But a usual result of bankruptcy is the 
loss of gains and profits which were anticipated by persons dealing with the 
bankrupt. The fact that such a result would be unjust to the lessee may 
not be sufficient reason to assume it will not occur. 

As a practical matter there are many situations where the problem 
would not arise, such as those numerous instances where the lessor is an in- 
surance company or a charitable or educational organization. 


A careful lawyer representing a prosperous prospective lessee should 
consider the contingency of the lessor’s bankruptcy. He will find little 
enlightment in the Bankruptcy Act and less in the decisions. Lease forms 
will not chart his course. 

A reverse “ipso facto” clause might work, whereby ipso facto on bank- 
ruptcy of the lessor the lease terminates and the lessee has a contractual 
claim for the difference between market rental and lease rental for the bal- 
ance of the term. That has two serious defects. First, the lessee might 
want to remain in possession and second, such a claim against a bankrupt 
lessor might have little real value. 


Perhaps the best protection in such a case would be to give the lessee 
an option to purchase the property at a figure commensurate with lessor’s 
original investment, to be exercised on bankruptcy of the lessor. 


CONDEMNATION 


It used to be that owners or lessees of land faced relatively few situa- 
tions under which the premises might be condemned for public use. High- 
ways and railroads were usual causes of the exercise of the power of eminent 
domain. Those days are gone. Now property may also be taken for 
housing, for space for government offices, for armament factories, for 
parking lots, for airports, for hospitals, and for many other uses. A cursory 
examination of the Illinois Revised Statutes discloses nearly fifty purposes 
for which property may be condemned through Illinois law. A similar 
glance at the United States Code shows well over thirty objects for which 
Illinois land can be taken under the federal statutes. 

The condemnation clause has become one of the most important 
features of any lease where the term is long and the rent is substantial. The 
risk will vary with each situation. Several different types of taking must 
be considered. Among them are: a taking of the entire property including 
the estate of both tenant and landlord; condemnation of part of a building 
and part of the leasehold; condemnation of all or part of the leasehold estate; 
damage without actual taking of the property itself. 

Certain pertinent principles seem well settled in Illinois and must be 
considered in the formation of conclusions as to proper eminent domain 
lease clauses. 
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Where the entire fee is to be taken the respective estates of landlord 
and tenant therein will not be separately condemned. The relative rights 
of the parties will be determined against the award.*? If the complete 
estate of both landlord and tenant are taken by eminent domain, the tenant’s 
obligation to pay rent will cease.** Seizure by eminent domain is not a 
breach of the covenant for quiet enjoyment and technically does not amount 
to an eviction. ** The taking through eminent domain of part of the lessee’s 
term does not affect or lessen the liability of the lessee for the payment of 
rent.*® If part of the leased premises is taken by eminent domain but a 
part remains susceptible of occupation under the lease, the lessee remains 
liable for payment of rent for the full term, without abatement or ap- 
portionment. *® An agreement between the condemner and a tenant as to 
the value of the leasehold estate will not bind the landlord. ** 


Condemnation clauses must be adapted to the particular situation. 
There are many variants. The relative investments of lessor and lessee is a 
factor. The probable promotional expenses in developing the area for shop- 
ping or other commercial purposes would be a vital consideration. If the 
lessor is a so-called lease-back lessor, his position is analogous to that of a 
lender and his attitude toward the effect of condemnation is not the same 
as that of a lessor who is the old fashioned landlord. Distribution of 
proceeds of condemnation will depend also on whether the lessor or the 
lessee assumes the expenses of maintenance, taxes, and the like. The effect 
of eminent domain will differ also for different enterprises. For example, 
the effect of a street widening on a ten cent store will be wholly different 
from its impact on a bicycle factory. There are other matters which will 
affect counsel’s determination of how the condemnation clause should be 
written. 


There are some general considerations which are pertinent to almost 
any situation involving eminent domain. 


Most leases provide for the deduction of attorneys’ fees and litigation 
costs from the condemnation award before it is apportioned between lessor 
and lessee. 


Frequently leases give to the lessee the right to participate in eminent 
domain proceedings. This is probably unnecessary for the lessee has the 
right in any event.‘*® Further, lessees often agree to cooperate with the 
lessor in proving value and damages. Sometimes the lessor is forbidden 
to agree to a condemnation award without the tenant’s consent. 


“C. & N. W. Ry. Co. v. Miller, 251 Ill. 58, 95 N.E. 1027 (1911). 
ae v. City of Chicago, 144 Ill. 537, 33 N.E. 746 (1893). 
Ibid. 

*Leonard v. Autocar Sales & Service Co., 392 Ill. 182, 64 N.E.2d 477 (1946). 

“Yellow Cab Co. v. Stafford-Smith Co., 320 Ill. 294, 150 N.E. 670 (1926); Corrigan 
Vv. City of Chicago, supra note 43. 

*C. B. & Q. R. R. Co. v. Reisch & Bros., 247 Ill. 350, 93 N.E. 383 (1910). 

“C. & N. W. Ry. Co. v. Miller, 251 Ill. 58, 95 N.E. 1027 (1911). 
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There may be cases where the lessor and lessee can make a satisfactory 
deal with the condemner without the need of eminent domain proceedings. 
For such contingencies, the lease might contain a provision authorizing 
a voluntary conveyance by both parties of the estate or property involved 
with a proviso that for all purposes of the lease such estate or property 
so conveyed will be treated as though taken by eminent domain. 


In some leases there is a valuation formula for use of the parties in 
dividing condemnation awards. In such cases careful counsel should spe- 
cifically provide that such a formula is intended solely to define the relative 
rights of lessor and lessee and is not to be used in determining values or 
damages for purposes of the condemnation award. 


It is probably unwise to provide that on condemnation of the whole of 
the property the lease will ipso facto terminate. The effect of such a clause 
might be to deny to the lessee a right to participate in the award. 


Three types of condemnation will require different treatment. The 
first is condemnation of all or substantially all of the interest of both lessor 
and lessee. The second relates to partial condemnation. The third is 
damage without actual taking of the property. 


Condemnation of the Whole 


Condemnation of the entire fee will abrogate the relation of landlord 
and tenant even though there is no provision to that effect in the lease. * 
The award will be for the value of the whole fee and will not necessarily 
determine the relative rights of the parties therein. However, such rights 
may be adjudicated by the court in the same proceeding. *° But a court’s 
conclusion may vary from the original intention of the parties. Therefore, 
in many situations the lease should deal with the distribution of the proceeds. 


There are situations where, although the whole of both estates may not 
be taken, the worth of the property for its former use will be totally 
destroyed. Or, although part of the leased land may not be condemned, the 
whole value of the leasehold will be lost to the lessee. For such cases it is 
sometimes provided that if an area of more than a prescribed square footage 
is condemned; or if more than stated cubic foot volume is taken; or if more 
than a named fraction of the leased premises is seized; or if the premises are 
no longer suitable for the use for which they were intended; the lessee may 
terminate the lease. Sometimes in those situations either party may cancel. 
Such instances, from the standpoint of the lease draftsman, should be con- 
sidered as total condemnation and most, if not all, of the provisions pertinent 
to total condemnation would be applicable. 


It may be that where only part of the property is taken, the remainder 
is so damaged by the taking that it is no longer useful. In such a case the 


“ Corrigan v. City of Chicago, 144 Ill. 537, 33 N.E. 746 (1893). 
"Cc. & 7 W. Ry. Co. v. Miller, supra note 48. 
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court may award the value of the entire property as damages.** In that 
situation, from the standpoint of the lease, there is a condemnation of the 
whole. 

If the lessee has contributed to the value of the fee, as distinguished 
from the value of the leasehold, he should be reimbursed therefor on con- 
demnation. If the lessee paid for the building, he should receive that part 
of the award which compensates for the building less the probable value, 
properly discounted, of the building to the lessor when it reverts to him at 
the end of the lease. For such a determination it may be necessary to pro- 
vide for appraisers to be selected in a manner provided in the lease. 


In other situations, particularly those where the efforts and expenditures 
of the lessee may greatly increase the value of the real estate, the lease may 
provide that the lessee, upon condemnation, may purchase the fee at a 
figure stated in the lease and based on the lessor’s original investment. This 
method of determination may include a formula based on rent paid, build- 
ing depreciation, and other factors. The result would be that the lessor 
will get his investment back from the condemnation award and the lessee 
will receive that part of the award which reflects the increase in the 
property value which has resulted from the lessee’s efforts and expenditures. 


In many situations the lease may provide that on total condemnation, 
the award goes to the landlord less allowances for fixtures and moving 
expenses. The calculation of the worth of fixtures and of moving expenses 
might be by a method set out in the lease, although much foresight would 
be necessary to anticipate the situation as it may exist at the actual time of 
the condemnation. Another method could be an arbitration provision. 


In some situations it might be wise to omit any mention in the lease of 
division of condemnation awards on total taking. This is surely the easiest 
method for the draftsman. The parties could agree at the date of con- 
demnation or, failing that, could litigate the question of their respective 
shares in the award before the court. 


Partial Condemnation 


On partial condemnation the part of the property not taken will or- 
dinarily be damaged and there will be two major questions which the 
lease draftsman should solve as he writes the lease. They are: (1) how to 
restore the remaining, uncondemned portion of the premises to usable con- 
dition and (2) how to calculate the rent for the balance of the term. 

On a partial taking the condemnation award often includes compensa- 
tion for damage to the part not taken. A number of elements of damage 
may be included in such an award; damage to business or income of the re- 
maining portion; interruption of business; inaccessibility of the remaining 


"City of Chicago v. Callender, 396 Ill. 371, 71 N.E.2d 643 (1947). 
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portion; removal of debris; and repairs.** The possible inclusion of such 
matters in an award for a partial condemnation is a factor to be considered: 
in the preparation of the lease. But the award will not spell out precisely the 
value of the factors of which it is constituted. A workable formula should 
be included in the lease which will take those factors into account in such a 
manner that both lessor and lessee may be justly compensated. 


The decision as to who will rebuild after condemnation of part of the 
premises may depend on other elements of the lease contract. The task 
of reconstruction would fall ordinarily on the party who is obliged to keep 
the premises in repair. In the usual lease of any length, that is the duty of 
the lessee. 


A common method is to provide that the award on condemnation will 
be paid to and held by the lessor. The lessee must undertake the repairs, 
after approval of plans and specifications by the lessor. The lease may also 
require that the contractor be one approved by the lessor. The cost of 
rebuilding would be paid out of the award, upon architects’ certificates of 
partial and final completion. If progress payments are made as the work 
goes forward, the lessor may retain a stated percentage from each such pay- 
ment, for disbursement at completion. Thus the lessor will retain 
a leverage over the lessee’s efforts at repair. Sometimes the parties might 
prefer that the award be held and paid out by a disinterested party. In any 
case the lease should also cover the disposition of any balance of the award 
which remains after the repairs are finished. 


The repair costs after partial condemnation may exceed the award. 
Perhaps the lessee wants to improve the premises by new construction, and 
in that case he should pay the excess. The landlord would have a check on 
the lessee’s zeal in that direction through his right to approve plans and 
specifications. Where the reconstruction job will merely restore the old 
conditions and will cost more than the award, the obligation to pay the 
excess would depend on several factors—most important of which would 
be how much of the term remains. A rough solution could be that if at 
the time of partial condemnation, more than a stated number of months of 
the term remain, the lessee pays the excess. If less than such stated number 
of months remain, the lessor will pay the difference. 


Both the lessor and the lessee should be parties to condemnation pro- 
ceedings. °° They should use every effort to see that the award will fully 
compensate each for his loss. Condemnation juries are not often niggardly 
in the amounts of their awards, so usually there should be enough money to 
pay all costs of repair with some left over. However, the cautious lawyer 
who writes a lease will provide for the possible situation where the award 


@ City of Chicago v. Koff, 341 Ill. 520, 173 N.E. 666 (1930). 
Iu. Rev. Srat., c. 47, § 2 (1951). 
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is not sufficient to pay for the cost of repairs and will specify which party 
must make up the deficit. 

If, through partial condemnation, the lessee loses part of the leased 
space, ordinarily the rent he pays should be reduced. There are several 
ways in which the lease may prescribe a method of reducing the rent. 

A rather obvious method is to reduce the rent by the proportion that 
the smaller area or building volume bears to the area or volume before the 
condemnation. This might not always be just. For example, if an alley 
widening takes 1000 square feet of storage space, the rent should not be 
reduced as much as if 1000 square feet were taken at the front of a store 
by a street widening. Such differences, if they are important enough to 
cover in the lease, would have to be adapted to the physical facts of the 
specific property under lease. 

Another device to adjust rent after partial condemnation is to provide 
for an appraisal before and after condemnation and reduce the rent in the 
same proportion that the second appraisal bears to the first. The lease 
would have to provide the method of selecting appraisers. The usual method 
is that each party chooses an appraiser and the two so chosen select a third. 
If it is assumed that appraisals can be made on a semi-scientific basis and 
will accurately reflect real values, this method has much to recommend it, in 
spite of its obvious awkwardness. 

In some situations it is proper that a major part of a partial condemna- 
tion award be paid to the lessee. One method to accomplish that result is 
to provide that after deduction of attorneys’ fees, legal expenses, and the 
cost of repairs, the balance of the award will be divided by the number of 
quarters or months remaining in the term and each quarter or month’s rent 
be reduced by an amount equal to the result. 

Another method of ascertaining the rent reduction after partial con- 
demnation is to reduce it monthly by an amount which, if paid monthly 
over the period the rent would be payable after condemnation, would pro- 
vide an amount, at a set interest rate, equal to the balance of the award 
remaining after payment of litigation costs and the expense of repair. In any 
event the lease provisions for rent after partial condemnation, should specify 
a minimum below which the rent may not fall. 

Another type of partial taking which may be considered by the lease 
draftsman is where all or part of the leasehold only is taken. In such a case 
the liability of the lessee to pay rent will not be extinguished. ** Counsel for 
lessee may wish to incorporate a provision in the lease that on condemnation 
of all or a stated part of the leasehold estate, the lessee’s obligation will cease 
and the landlord must look to the condemner. Care should be taken that 
such a clause will not deprive lessee of a share in the award. The lessee 
might be given the option to cancel in such a situation, reserving a right to 


“Leonard v. Autocar Sales & Service Co., 392 Ill. 182, 64 N.E.2d 477 (1946). 
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be compensated for his loss. On the other hand there is merit in a specific 
provision that on condemnation of all or part of the leasehold, the lessee will 
remain bound. The lessee’s protection in such case would be to do his ut- 
most to see that the award is sufficient to protect and compensate him. 


Damage Without Taking the Property 


The Illinois statute on eminent domain provides for compensation not 
only for property taken but also for property damaged through the taking 
or use of other property. ** The most common situation is where part of 
a parcel is taken and, because of such taking the remainder of the parcel is 
damaged. There are other situations also, such as street elevations or de- 
pressions, bridge abutments; and superhighways, where property may be 
damaged even though no part of it is taken. 

Property owners injured by public activities nearby are not restricted 
in their recovery of damages to eminent domain proceedings. They also 
have a right to damages in an action at law. °° That being so, the properly 
drawn lease will not be limited in its eminent domain provisions to con- 
demnation awards. It will also cover damages recovered in an action at law 
or even by settlement. It will give to each party to the lease a right to 
participate in actions to recover such damages and to participate in negotia- 
tions relative thereto. Such damages will be treated in the same way as 
condemnation awards for like causes. 


There is no space here for extensive discussion of the law of damages 
to property not taken but injured by a public activity. It is perhaps 
enough to say that there are no clear-cut divisions between liability and 
nonliability for such injury. * 

It is doubtful that any lease draftsman can anticipate all the elements 
which may enter into a damage without taking situation. Any formula 
that sought that result would be cumbersome and needlessly long. There- 
fore the most practical solution seems to be the appraisal method; a pro- 
vision for the appointment of appraisers who calculate the extent of damage 
respectively to the lessor and lessee, and divide the award accordingly. 


In conclusion perhaps it is enough to say that in preparing contingency 
clauses for leases, the best the draftsman can do is to make provision for all 
that he can reasonably anticipate, then hope for the best. 


Tu. Rev. Stat., c. 47, § 1 (1951). 

“People ex rel. Tyson v. Kelly, 379 Ill. 297, 40 N.E.2d 510 (1942). 

Illustrating the wide disparity in such situations are, Frazer v. City of Chicago, 
186 Ill. 480, 57 N.E. 1055 (1900), where the city was held not liable for the clear injury 
resulting to neighboring ae. by the erection of a — hospital on city pro 
erty, and, Super-Power Co. v. Sommers, 352 Ill. 610, 186 N.E. 476 (1933), where the 
court was concerned with damage to farm land not occupied by power transmission 
lines, but near the towers and under the lines. 
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Notes 


TORT LIABILITY OF LANDLORDS 
IN ILLINOIS 


The basic rule with respect to the tort liability of a lessor of real 
estate in Illinois is that the lessor is not liable for injuries resulting to the 
lessee, his family, guests, employees and licensees, or to third persons, from 
defective or hazardous conditions existing on the premises. As against 
the lessee, the lessor is said to be protected by the doctrine of caveat 
emptor;? ordinarily, no greater duty is owed the family, servants, and 
guests of the lessee than is owed the lessee himself; ? to third persons gen- 
erally, the lessee and not the lessor is liable.* However, the extent of the 
landlord’s liability is measured by the exceptions, which will be examined 
below, to the basic rule. 


COVENANTS TO REPAIR 


As a general rule, a landlord’s covenant to repair will not make him 
liable for personal injuries incurred by his tenant as a result of the land- 
lord’s failure to repair,* whether the theory be tort or contract, because 
the damage is not such as was contemplated by the parties to the contract. 
But if, because of special circumstances or express language, the covenant 
amounts to a covenant to keep the premises safe, there may be recovery. ° 
Damages for injuries to property would no doubt be recoverable by a tenant 
relying on an ordinary covenant to repair. The landlord’s liability in this 
area is of course basically contractual, but requires some discussion in order 
to present a reasonably complete picture. 


Covenants to repair are construed to be promises to repair on notice 
given by the tenant, notice of the defect being therefore a condition 


*Elbers v. Standard Oil Co., 331 Ill. App. 207, 72 N.E.2d 874 (1st Dist. 1947); 
Park v. Penn, 203 Ill. App. 188 (4th Dist. 1917); Martin v. Surman, 116 Ill. App. 282 
(1st Dist. 1904). 

*Elbers v. Standard Oil Co., supra note 1; Soibel v. Oconto Co., 299 Ill. App. 518, 
20 N.E.2d 309 (1st Dist. 1939); Park v. Penn, supra note 1. 

*Marcovitz v. Hergenrether, 302 Ill. 162, 134 N.E. 85 (1922); McEathren v. 
Worth Tp., 315 Ill. App. 47, 42 N.E.2d 110 (1st Dist. 1942); Weston v. Hicks, 203 Ill. 
App. 491 (2d Dist. 1916); Thomas v. Vannucci, 185 Ill. App. 414 (1st Dist. 1914); 
Razfield v. Sans Souci Park, 147 Ill. App. 493 (Ist Dist. 1909). 

*Soibel v. Oconto Co., 299 Ill. App. 518, 20 N.E.2d 309 (1st Dist. 1939); Breazeale 
v. Chicago Title & Trust Co., 293 Ill. App. 269, 12 N.E.2d 217 (1st Dist. 1938). But 
see Anderson v. Moore, 108 Ill. App. 106 (1st Dist. 1903), and Sontag v. O’Hare, 
73 Ill. App. 432 (1st Dist. 1897). 

* Page v. Ginsberg, 345 Ill. App. 68, 102 N.E.2d 165 (1st Dist. 1951). See Farmer 
v. Alton Building & Loan Assn., 294 Ill. App. 206, 13 N.E.2d 652 (4th Dist. 1938); 
Cromwell v. Allen, 151 Ill. App. 35 (3d Dist. 1902). 
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precedent to liability.* Since it is said that “contributory negligence” 
would bar a recovery by the tenant’ in personal injury cases, it would be 
a rare situation which would permit the tenant to prevail under this theory. * 
A promise to repair made after the letting and without other consideration 
is a mere nudum pactum and of no effect.® The liability being basically 
contractual, only parties to the contract can recover.*° However, if a 
third party could recover (in tort) from the tenant, he can recover directly 
from the landlord in order to prevent circuity of action since the landlord 
would be liable to indemnify the tenant.** This is so, apparently, even 
where the covenant does not amount to a covenant to keep the premises 
safe. 1? 

If the contract provides not that the landlord shall make repairs, but 
that he shall not be liable for injuries resulting from a failure to repair, or 
other causes, this is naturally effective with respect to contractual liability, ** 
but would not bar liability in tort to the tenant * or to third persons.*° If 
the tenant covenants to keep in good repair portions of the premises which 
the landlord has a duty to keep safe, an injured third person may recover 
from the landlord (in tort) or from the tenant (to avoid circuity of 
action). 1° 


CONTROL RESERVED BY THE LANDLORD 


The landlord is liable for injuries to the tenant, his family, servants 
and guests if the injuries are caused by the negligent failure of the landlord 
to keep such parts of the premises as are reserved to his control in reason- 
ably safe condition. Although the cases do not make the generalization, a 
landlord apparently has “control” whenever he has the right to control the 
use of, or to possess, a given portion of the premises. Ultimately, therefore, 
control depends upon the title of the landlord, together with the terms of 
the lease (express or implied by custom) in the cases where the landlord does 


*Farmer v. Alton Building & Loan Assn., supra note 5; Cromwell v. Allen, supra 
note 5. 

* Martin v. Surman, supra note 1. 

*Page v. Ginsberg, supra note 5, was such a case. 

* May v. DiCenso, 277 Ill. App. 248 (3d Dist. 1934); Borggard v. Gale, 107 Ill. App. 
128 (1st Dist. 1903). 

* Pitts v. Kelley, 234 Ill. App. 403 (1st Dist. 1924). 

“Boyce v. Tallerman, 183 th 115, 55 N.E. 703 (1899), in which case however the 
landlord was apparently in actual control jointly with the tenant. See Gridley v. City 
of Bloomington, 63 Ill. 47 (1873). 

“Ibid. The author of an article on landlords’ tort liability in 2 PreparING AND 
Tryinc Cases IN Iturnors (1951) questions the soundness of this rule at page 256 of the 
volume cited. 

* Taylor v. Bailey, 74 Ill. 178 (1874). 

* Arling v. Zeitz, 269 Ill. App. 562 (1st Dist. 1933); Foley v. Everett, 142 Ill. App. 
250 (2d Dist. 1908). 

*B. Shoniger Co. v. Mann, 219 Ill. 242, 76 N.E. 354 (1905); Springer v. Ford, 189 
Ill. 430, 59 N.E. 953 (1901). 

* Trego v. Rubovits, 178 Ill. App. 127 (1st Dist. 1913). 
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not have actual control. In practice this problem does not appear to cause 
great difficulty, the extent of the landlord’s contro] being well defined by 
custom. The landlord’s duty exists with respect to elevators used by more 
than one tenant; ** a porch used in common by two tenants and not in the 
exclusive possession of either; ** hallways, stairs, corridors, walks, and yards, 
where the building is leased to several tenants and none is in exclusive con- 
trol of the locus in question; *° an outside cellarway used by two tenants; *° 
the roof, where only part of the building was leased to plaintiff, whose 
chattels were damaged by leakage; *! an automatic sprinkler system super- 
vised by the landlord. ?? 


The case of Gascea v. Grossman * is susceptible of the interpretation 
that the ceiling of an apartment from which plaster fell causing harm to the 
tenant was in the control of the landlord, although no negligence was shown 
and no liability was imposed. Crawford v. Orner & Shayne,** a case in 
which a child fell from an apartment window when an insecurely attached 
screen gave way, perhaps proceeded upon the theory that the landlord 
reserved control of windows and screens. ** But the court held that, in any 
event, there is no duty to install screens in such wise as to prevent one lean- 
ing against them from falling, since this is not the purpose of window 
screens. The rationale is dubious. Where a tenant was in possession of the 
top floor, a stair leading thence from the lower floor was not in the control 
of the landlord. ** Where a stair and landing were used by several tenants, 
but the adjoining porch was used by only one, the porch was not a common 
passage. ** 

The landlord’s liability for injuries resulting from defective common 
passages and other places reserved in his control, being predicated on 
negligence, requires that he have actual or constructive notice of the 


™ Pozdal v. Heisen, 184 Ill. App. 441 (1st Dist. 1913), a case from which one might 

infer that the landlord’s duty in this respect is delegable, a view undoubtedly unsound in 
rinciple; Trego v. Rubovits, supra note 16. Springer v. Ford, supra note 15, and Hart- 
ord Deposit Co. v. Sollitt, 172 Ill. 222, 50 NEO 178 (1898), held that the person 
responsible for the operation of the elevator owes the duty of care of a common carrier 
to its passengers. 

*Lovas v. Independent Breweries Co., 199 Ill. App. 60 (4th Dist. 1916). 

*Sydor v. Berger, 332 Ill. App. 138, 73 N.E.2d 924 (1st Dist. 1947); Cosmo v. 
Seegers, 307 Ill. App. 187, 30 NEG 123 (1st Dist. 1940); Sprengel v. Schroeder, 203 
Ill. App. 213 (1st Dist. 1917); Bodden v. Thomas, 192 Ill. App. 348 (1st Dist. 1915); 
Fowler v. Crilley, 187 Ill. App. 399 (1st Dist. 1915); Boske v. a 86 Ill. App. 268 
(1st Dist. 1899). 

* Murphy v. Illinois State Trust Co., 375 Ill. 310, 31 N.E.2d 305 (1940). 

* Johns v. Eichelberger, 109 Ill. App. 35 (3d Dist. 1902). 

™Squire Vandervoot & Co. v. Ryerson, 150 Ill. App. 255 (1st Dist. 1909). 

* 304 Ill. App. 593, 26 N.E.2d 749 (1st Dist. 1940). 

* 331 Ill. App. 568, 73 N.E.2d 615 (1st Dist. 1947). 

* Cf. Jackson v. 919 Corp., 341 Ill. App. 519, 101 N.E.2d 594 (1st Dist. 1951). 

* Henry v. Breyer, 151 Ill. App. 566 (1st Dist. 1909). But see Wells v. Wise, 298 
Ill. App. 252, 18 N.E.2d 750 (1st Bise 1939), emphasizing the intention of the parties, 
and ya reaching a different result. 

ay v. DiCenso, supra note 9. 
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dangerous condition. Constructive notice is held to exist where the landlord 
could have learned of the defect by the exercise of reasonable diligence. ** 
Thus the landlord is not liable for injuries caused by want of light in a 
corridor, when the light failed suddenly and unaccountably.*° Although 
water pipes would ordinarily seem to be within the landlord’s control *° 
when there are several tenants in the building, a landlord was not liable 
when one tenant allowed the pipes in his room to freeze, causing damage 
to the goods of another tenant.** Nor is the landlord liable for water 
escaping from a washroom when the latter is in the control of a single 
tenant, ** although the tenant permits other tenants to use it. ** But a bath- 
room shared by two tenants is apparently in the landlord’s’ control.** A 
basement room in an apartment building, in which coin operated washing 
machines were maintained (presumably for the use of the tenants and their 
families), was not a common passage with respect to a tenant’s child who 
was injured by a washing machine while playing there. * 


Thus the landlord’s duty with respect to a common passage does not 
extend to all persons: the relationship of the injured person (licensee, in- 
vitee, etc.) to the tenant, and the purpose for which the locus was designed, 
must be considered. For example, a guest of a tenant would be a business 
visitor of the landlord on a stairway, so that the landlord would owe him a 
duty of care there, but would probably not be a business visitor of the 
landlord in a laundry room, though invited there by the tenant. ** Where 
the landlord's servant vacuum-cleaned a tenant’s apartment once weekly, 
the landlord did not have such “constructive possession” as would carry 
with it the duty to replace an allegedly dangerous carpet. *” 


In Jackson v. 919 Corp.,** the landlord of an office building washed 
the windows (without having covenanted to do so), and this was held not 
to amount to a reservation of control over the windows. Nor did periodic 
inspections of the exterior of the building have the effect of reserving 
control to the landlord, the court citing an Oregon case so holding even 
where the right to make inspections was reserved in the lease. 


* Bodden v. Thomas, supra note 19. 

* Kahler v. Marchi, 307 Ill. App. 23, 29 N.E.2d 854 (1st Dist. 1940). 

* RESTATEMENT, Torts, § 361, comment 5 (1934). 

“Greene v. Hague, 10 Ill. App. 598 (1st Dist. 1882). A different result would 
seem proper if the pipes are imbedded in the walls. 

Chicago Telephone Co. v. Commercial Union Assur., Co., 131 Ill. App. 248 (1st 

Dist. 1907). 

* Lederer v. Fox, 151 Ill. App. 300 (1st Dist. 1909). 

* Nelson v. Tunick, 250 Ill. App. 462 (1st Dist. 1928). 

* Brownstein v. Electric Household Utilities Corp. 326 Ill. App. 466, 64 N.E.2d 
242 (1st Dist. 1945). But see Powell v. Weiner, 325 if App. 697, 60 N.E.2d 642 (Ist 
Dist. 1945), an identical case decided by a different division of the First District Ap- 
pellate Court, where liability was found by applying a different theory (see infra p. 427 
on attractive nuisances). 

* Cf. RESTATEMENT, Torts, § 360, comment d. 

* Breazeale v. Chicago Title & Trust Co., supra note 4. 

* Supra note 25. 
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In O'Donnell v. Rosenthal *® the plaintiff sued as administrator of a 
small child who died when defendant-landlord’s janitor failed to keep the 
steam heat up in the apartment rented by decedent’s parent as covenated. 
The court held that a verdict for defendant was warranted by the evidence, 
but said that although one not a party to a contract cannot ordinarily sue 
on it, in this case the landlord owed a duty of care to the child since the 
former could foresee that a breach of his covenant would endanger the 
tenant’s children. *° It is believed that this dictum is sound, not simply be- 
cause the landlord had control of the heating apparatus but because the 
occupants of the building had been led to rely on a certain line of conduct 
in such a way as to raise a duty of care. The mere fact of control ordi- 
narily does not impose a duty to prevent injury threatened from independent 
sources, such as disease, but rather to prevent injury resulting directly from 
that over which control is reserved. This distinction is not entirely satisfac- 
tory, but seems to reflect the pattern of liability. 


In West Chicago Masonic Ass'n v. Cohn* a pedestrian fell into a side- 
walk coal-hole, the cover of which was defective. Defendant-landlord had 
retained a part of the premises in his control, but had leased the entire base- 
ment, including the coal vault, to a tenant. The court held that the 
landlord did not retain control over the coal-hole. The result seems ques- 
tionable since the sidewalk (for which someone—landlord, tenant, or both— 
must be responsible) is a common approach to the premises. The fact that 
it was a public sidewalk should make no difference, since the owner of 
premises abutting on a highway has peculiar rights and duties with respect 
to the highway (whether or not he owns the fee), amounting to a property 
right, so that no reason appears why control should not be reserved over 
the sidewalk in so far as these rights and duties exist. Surely the landlord 
would be responsible for the care of the sidewalk were the building used 
as an apartment house. 

Where the collapse of a common porch was caused by its having been 
overburdened by a large quantity of tenants’ ashes, the landlord was held 
not liable. *? This result can no doubt be reached by way of either proxi- 
mate cause or, if one of the offending tenants was injured, contributory 
negligence. One wonders, however, what should be the extent of a 
landlord’s duty of regulation and inspection in such a case. As to inspection, 
a landlord can be charged with constructive notice of defects. As to 
regulation, should not the landlord owe a duty to all, save those actually 
negligent, with respect to defective and dangerous conditions in a common 
passage, no matter how produced? This line of reasoning would make the 
injury the proximate result of the landlord’s failure to regulate the use of 


the property. 


* 110 Ill. App. 225 (1st Dist. 1903). 

Accord: ATEMENT, Torts, § 361, comment c. 

@ 192 Ill. 210, 61 N.E. 439 (1901). 

* McGinnis v. Berven, 16 Ill. App. 354 (1st Dist. 1895). 
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When a duty with respect to the conduct and maintenance of an 
elevator is imposed by statute, the duty is non-delegable. ** It is believed 
that the landlord’s duty with respect to all common passages is in all cases 
non-delegable. ** No Illinois authority has been found supporting this 
position directly, but in Glickauf v. Maurer,** where the property of a 
tenant of part of a building was injured by the negligence of an alleged 
independent contractor employed by the landlord to repair a skylight on the 
top floor, possession of which was retained by the landlord, the court held 
the landlord liable since “there was no such surrender of the entire posses- 
sion of the premises to the workman as could relieve appellants of responsi- 
bility.” The court distinguished a case** where there had been entire 
surrender of control, and the landlord-tenant relation, incidentally, was not 
important. There is a faint suggestion here that a landlord in control of 
part of the premises could not be relieved of liability other than by re- 
linquishing control, and that this could be accomplished in most cases only 
by the landlord’s ceasing to be a landlord. For, as we have seen, “control” 
is often imposed upon the landlord simply because he is a landlord. *” 

A renting agent, managing the property for the landlord, may have a 
duty arising from the fact of control. 


The common passage rule extends only to what are in fact common 
passages. Not only must the landlord retain control (in fact or by opera- 
tion of law), but the passage must be intended for the use of the tenants, 
their servants, families, and guests, or for some of them. Thus the rule does 
not apply where a tenant is in exclusive control, *® nor where the injured 
person is a “mere licensee” with respect to the landlord. A tenant may him- 
self be a mere licensee in a basement storeroom where he is permitted to 
store things, *° on the roof of a shed where he is permitted to hang clothes, ** 
or in a basement where he is permitted to draw water.** But if permission 


“ Lotspiech v. Continental Ill. Nat. Bank & Trust Co., 316 Ill. App. 482, 45 N.E.2d 
530 (1st Dist. 1942). 

“ RESTATEMENT, Torts, § 421 (1934). 

“75 Ill. 289 (1874). 

“Scammon v. The City of Chicago, 25 Ill. 361 (1861). 

“In Martin v. 1600 Hinman Ave. Corp., 339 Ill. App. 126, 88 N.E.2d 892 (ist 
Dist. 1949), the landlord of an apartment building caused the gas company to make 
adjustments on a gas range in an apartment. The tenant was consequently injured, and 
sued both the gas company and the landlord. There was a verdict in favor of the gas 
company and against the landlord, and the court held that the verdict against the land- 
lord could not stand, since there was no evidence that the mechanic who adjusted the 
stove was a “borrowed servant,” the verdict in favor of the gas company being there- 
fore conclusive against negligence. The question of the landlord’s liability in this 
situation (the gas company being for general purposes undoubtedly an independent 
contractor) was narrowly avoided. 

“Baird v. Shipman, 132 Ill. 16, 23 N.E. 384 (1890). 

“Henry v. Breyer, supra note 26. 

* Hansen v. Gromoll, 232 Ill. App. 485 (1st Dist. 1924). 

"Culver v. Kingsley, 78 Ill. App. 540 (1st Dist. 1898). 

* Cameron v. Feeley, 208 Ill. App. 521 (2d Dist. 1917). 
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to use the place in question was given in the lease the tenant is more than 
a mere licensee. *? 


A member of an insurance fire patrol was held to be a mere licensee in 
the use of an elevator although he had entered the building and the elevator 
in order to save the tenant’s goods. ** An acquaintance of a tenant, seeking 
to lead another of the tenant’s acquaintances to the tenant’s room in an 
apartment building, is a mere licensee on the common stairs.*° But it is 
difficult to see how one whose presence is at least impliedly licensed by the 
tenant can be other than a business visitor with respect to the landlord. ** 
The importance of these decisions lies in the fact that the Illinois courts 
adhere to the view, contrary to that prevailing elsewhere, that one owes no 
duty to a mere licensee other than to refrain from wilfully or wantonly 
injuring him, *’ which is also the measure of the duty owed a trespasser. ** 


LATENT DEFECTS 


If a landlord leases premises with knowledge that a dangerous con- 
dition exists thereon, without informing the tenant of such condition, the 
landlord is liable for damages ensuing to the tenant if the tenant could not 
by the exercise of reasonable diligence have discovered the defect.** This 
liability extends in favor of the family, servants, and visitors of the tenant, °° 
but they stand in the shoes of the tenant and so are barred from recovery 
not only by their own contributory negligence, but also in case the tenant 
has learned of the defect.** Since the landlord is liable only if the tenant 
could not have discovered the defect in the exercise of reasonable care, and 
has no knowledge of it, it is clear that the landlord has an independent duty 
to the family, servants, and guests of the tenant, for the tenant is necessarily 
not liable, and the landlord’s liability is not therefore imposed merely to 
avoid circuity of action. Although the result is not necessary, one may 


“Hansen v. Gromoll, supra note 50. But, in view of the pecuniary interest in- 
volved, it is difficult to accept the proposition that a tenant can ever be a mere 
licensee where the landlord has given permission. 

* Gibson v. Leonard, 143 Ill. 182, 32 N.E. 182 (1892). 

* Hart v. Sullivan, 324 "» App. 243, 58 N.E.2d 301 (1st Dist. 1944), criticised in 
40 Inu. L. R. 142 (1945). 

°° RESTATEMENT, Torts, § 332 (1934). 

* Gibson v. Leonard, supra note 54; Hansen v. Gromoll, supra note 50; Cameron 
v. Feeley, supra note 52. 

* Brownstein v. Electric Household Utilities Corp., supra note 35. In this case a 
child (of a tenant, apparently) was injured by a coin operated washing machine in the 
basement of an apartment building. The child was referred to as a “trespasser.” 

* Sunasack v. Morey, 196 Ill. 569, 63 N.E. 1039 (1902); Hamilton v. Baugh, 325 
Ill. App. 346, 82 N.E.2d 196 (4th Dist. 1948); May v. DiCenso, supra note 9; Lazarus & 
Cohen v. Parmly, 113 Ill. App. 624 (1st Dist. 1904); Borggard v. Gale, supra note 9. 

“Elbers v. Standard Oil Co., 331 Ill. App. 207, 72 N.E.2d 874 (ist Dist. 1947); 
Hamilton v. Baugh, supra note 59; Soibel v. Oconto Co., 299 Ill. App. 518, 20 N.E.2d 
309 (1st Dist. 1938). 

“ Elbers v. Standard Oil Co., supra note 60; Soibel v. Oconto Co., supra note 60. 
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guess that a landlord would not be liable to a “mere licensee” of his tenant 
in view of the unsympathetic stand taken by the Illinois law toward such 
licensees in other tort situations. The liability is said to be based on fraud 
or concealment by the landlord, and he must therefore have had actual 
knowledge of the defect at the time of letting. *? The landlord has no duty 
to inform the tenant of the defects if he discovers them after the letting. ** 


If the lease recites that the tenant found the premises in good repair, 
and that there were no representations made, there is dictum to the effect 
that the landlord would not be liable to the tenant because any repre- 
sentations would be merged in the agreement. ** This seems dubious, and 
would not apply in the case of concealment, which is the most common sort 
of case. And the recital will apparently not prevent others than the tenant 
from recovering, ® although this seems inconsistent with the rule that the 
others stand in the shoes of the tenant. 


When the latent defect problem is involved it obviously becomes im- 
portant to know at exactly what time the letting commenced. Since the 
case of Wagner v. Kepler, ® it is clear that where there is a tenancy from 
month to month there is no re-letting each month, but a continuous 
tenancy. °*’ Nor is there a yearly re-letting where there is a tenancy from 
year to year. ** But where a new lease is made, there is a new letting for 
purposes of tort liability. °° 

In connection with the latent defect rule attention must be called to a 
line of Illinois cases which seem to deviate from the rule. In Reichenbacher 
v. Pabmeyer" a chandelier fell from a hotel ceiling injuring an employee of 
the lessee of the hotel building. The employee sued the owner, and the 
court held that a good cause of action was stated since the plaintiff had 
alleged that the defect was the result of negligent construction. The court 
quoted from Shearman and Redfield on Negligence: “The rule seems to be 
that if the injury results from the negligence of the owner either in con- 
struction, or upholding the property, he is responsible, but that he is not in 
general responsible for the negligence of the tenant in the use of the house.” 


“ Borggard v. Gale, 205 Ill. 511, 68 N.E. 1063 (1903); Sunasack v. Morey, 196 Ill. 
569, 63 N.E. 1039 (1902); Lazarus & Cohen v. Parmly, supra note 59, May v. DiCenso, 
supra note 9. But see Long v. Joseph Schlitz Brewing Co., 214 Ill. App. 517 (1st Dist. 
1919), and Lovas v. Independent Breweries Co., supra note 18, which seem to suggest 
that the landlord would Be liable if he could have known of the defect by exercising 
reasonable care; the rule seems to be otherwise. 

“Long v. Joseph Schlitz Brewing Co., supra note 62. 

“Borggard v. Gale, 107 Ill. App. 128 (1st Dist. 1903). 

© Ibid; Foley v. Everett, 142 Ill. App. 250 (2d Dist. 1908). 

411 Ill. 368, 104 N.E.2d 231 (1951). 

* Soibel v. Oconto Co., 299 Ill. App. 518, 20 N.E.2d 309 (1st Dist. 1939). Contra: 
Donk Bros. Coal & Coke Co. v. Leavitt, 169 Ill. App. 385 (4th Dist. 1903); Borman v. 
Sandgren, 37 Ill. App. 160 (1st Dist. 1890). 

“Dawson v. Kitch, 156 Ill. App. 185 (3d Dist. 1910). 
“Foley v. Everett, supra note 65. 
8 Ill. App. 250 (4th Dist. 1881). 
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Several cases ™ have applied this rule, as well as the corollary that the land- 
lord may be liable if he creates an unsafe condition on the premises during 
the period of the tenancy.’? The origin of the rule is not difficult to sur- 
mise; it was apparently believed to state the basis of the landlord’s tort 
liability in all cases. Thus the rule was applied in what today would be a 
common passage case,** and in cases where the premises were let with a 
nuisance upon them. “* But as the law in this area grew, the caveat emptor 
rule and its exceptions displaced the older rule, which, however, continued 
to exert occasional influence, partly because the old cases applied the term 
“nuisance” to any and all defects, so that the old rule was occasionally 
mistaken for a well-recognized exception ** to the caveat emptor rule. ** 
No doubt the old rule is defunct, though some doubt may exist as to 
whether its successors have not restricted excessively the scope of the land- 
lord’s liability. 


REPAIRS BY THE LANDLORD 


If a landlord causes repairs to be made, he may be liable for injuries 
resulting from negligence. ** Whether or not this rule will be transformed 
into something analogous to the latent defect rule—that is, restricted— 
remains to be seen; ** at present it does not appear to be so restricted. 


Where the repairs are made by a carefully selected independent con- 
tractor, the tenant having consented to the repairs in the lease, it has been 
held that the landlord is not liable. *° This situation should be distinguished 
from the one where a landlord attempts to avoid liability with respect to 
premises retained in his control by means of the independent contractor. 
The question of liability in the present situation is in the final analysis a 
question of the interpretation of the contract of leasing. 


NUISANCES 


The rule is well settled that when the premises are let with a nuisance 
upon them the lessor is liable to those injured by the nuisance while in the 


"Baird v. Shipman, supra note 48; ae v. Laubenheimer, 225 Ill. App. 50 (1st 
Dist. 1922); Shields v. J. H. Dole Co., 168 Ill. App. 362 (2d Dist. 1912), although this 
same case returned to the same court in 186 Ill. App. 250 and the conventional latent 
defect rule was announced. 

” Klonowski v. Crescent Paper Box Mfg. Co., 217 Ill. App. 150 (1st Dist. 1923). 

"Borman v. Sandgren, supra note 67. 

“Gridley v. City of Bloomington, supra note 11; Foley v. Everett, supra note 65. 

See p. 428 infra. 

See Clerken v. Cohen, 315 Ill. App. 222, 42 N.E.2d 846 (1st Dist. 1942), criticising 
Reichenbacher v. Pahmeyer in this respect. 

™ Klonowski v. Crescent Paper Box Mfg. Co., supra note 72; Miskell v. Boydsten, 
152 Ill. App. 66 (1st Dist. 1909); Anderson v. Moore, 108 Ill. App. 106 (1st Dist. 1903); 
Mitchell v. Plaut, 31 Ill. App. 148 (3d Dist. 1888). 

™ RESTATEMENT, Torts, § 362 (1934) suggests that it will. 

" Jefferson v. Jameson & Morse Co., 60 Ill. App. 587 (1st Dist. 1895). 
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exercise of due care. Examples of such “nuisances” are: a hole in a side- 
walk, *° even though the hole is in front of a show window set back five 
feet from the main sidewalk, ** the theory being that the owner invites the 
public to treat the added walk as a public walk; a loose iron shutter which 
fell to a public alley, striking a pedestrian, ** the court holding that it would 
not matter if the pedestrian had stepped over the technical bounds of the 
alley, for to treat him as a trespasser would amount, in effect, to an ap- 
propriation of public property by an abutting owner; and a rotten wood 
awning which injured a pedestrian. ** But where the premises are capable 
of being used properly at the time of letting, the landlord is not liable if 
improper use injures others. ** Where a structure is not itself a nuisance, 
the landlord is not liable to the tenant or his customers for injuries resulting 
from a failure to light it, ** for it is the tenant’s duty to light the premises 
if he wishes to use them at night. 


Although the word “nuisance” has not infrequently been used with 
relation to injuries to tenants, their families, servants, and guests, ** this is 
but loose language, for the nuisance doctrine is not applicable to them * 
(being inconsistent with the latent defect rule), but only to strangers. *° 
As a consequence, the rule is only applicable to strangers who are neither 
trespassers nor licensees upon the premises,—who are, in short, on other land 
or on a public or private way. Where however an ordinance defines certain 
conditions as nuisances, imposing a duty to abate them on the landlord, 
there may be liability to tenants who are damaged by the existence of the 
“nuisances” (unless the tenants also have a duty to abate them under the 
ordinance). *° 

Although one Illinois case ® cited Blackstone’s definition of a nuisance 
(“anything that worketh hurt, inconvenience or damage”), all of the cases 
considered have assumed that the nuisance must be based on negligence. It 
might be otherwise in a situation of the sort recognized as imposing absolute 
liability. 


* West Chicago Masonic Assn. v. Cohn, supra note 41; City of Peoria v. Simpson, 
110 Ill. 294 (1884). 

* Tomle v. Hampton, 129 Ill. 379, 21 N.E. 800 (1889). 

“Foley v. Everett, 132 Ill. App. 438 (2d Dist. 1907); and 142 Ill. App. 250 (2d 
Dist. 1908). 

** Hanrahan v. F. Salter & Co., 182 Ill. App. 161 (1st Dist. 1913). 

“Weston v. Hicks, 203 Ill. App. 491 (2d Dist. 1916). 

* Wheeler v. Pullman Palace Car Co., 131 Ill. App. 262 (1st Dist. 1907). 

* E.g., Klonowski v. Crescent Paper Box Co., supra note 72, and Wheeler v. 
Pullman Palace Car Co., supra note 85. 

“Lazarus & Cohen v. Parmly, supra note 59; and see the language in Shields v. 
J. H. Dole Co., supra note 71. 

* Ibid. 

® City of Chicago v. Atwood, 269 Ill. 624, 110 N.E. 127 (1915); Kesner v. Con- 
sumers Co., 255 Ill. App. 216 (1st Dist. 1929). 

” Tomle v. Hampton, supra note 81. 
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ATTRACTIVE NUISANCES 


If the premises are let with an “attractive nuisance” upon them, the 
landlord is liable to infants of tender age who are injured thereby. Al- 
though an attractive nuisance must be visible from the street, traditionally, 
this requirement is absent if the landlord had knowledge at the time of let- 
ting that children frequented the place, ** in which case, however, the en- 
suing liability is not strictly based on the attractive nuisance doctrine. ** The 
landlord’s duty to children is not limited to strangers, but includes the 
family * and guests * of a tenant. 


ORDINANCES AND STATUTES 


A duty to tenants or others may of course be created in the landlord 
by ordinance or statute. But not every ordinance requiring certain things of 
the landlord imposes liability upon him to his tenants and others for a viola- 
tion; the ordinance must have been intended to create such liability, and 
even a negligent omission to do that required by the ordinance need not 
create tort liability if such liability would (aside from the ordinance) re- 
quire more than mere negligence ®” (latent defect cases, for example). But 
the tendency seems to be to regard ordinances and statutes as creating duties 
toward individuals, ** and this interpretation seems particularly sound in the 
case of regulations concerning common passages such as fire escapes *° and 
elevators. °° Of course the violation must be the proximate cause of the 
injury, *°* and this would seem to be so whether the ordinance imposes 
liability per se or is merely evidence of negligence which in turn would im- 


pose liability. 
WHO IS LIABLE? 


In most cases where the landlord is liable to others than the tenant or 
his family, servants, or guests—nuisance cases, for example—the tenant is also 


™ Cochran v. Kankakee Stone & Lime Co., 179 Ill. App. 437 (2d Dist. 1913). 

"Farmer v. Alton Building & Loan Assn., 294 Ill. 7. 206, 13 N.E.2d 652 (4th 
Dist. 1938). But see Powell v. Weiner, supra note 35, and Plotkin v. Winkler, 323 Il. 
App. 181, 55 N.E.2d 545 (1st Dist. 1944). 

* Wagoner v. Kepler, supra note 66. 

“Farmer v. Alton Building & Loan Assn., supra note 92. 

* Wagner v. Kepler, supra note 66. 

“Farmer v. Alton Building & Loan Assn., supra note 92; Donk Bros. Coal & Coke 
Co. v. Leavitt, supra note 67. 

* Hamilton v. Baugh, supra note 59. 

Wie of Chicago v. Atwood, 269 Ill. 624, 110 N.E. 127 (1915); Klonowski v. 
Crescent Paper Box Mfg. Co., supra note 72. 

Landgraf v. Kuh, 188 Ill. 484, 59 N.E. 501 (1900); Cowan v. Storey & Clark 
Piano Co., 170 Ill. App. 92 (1st Dist. 1912). 

7 Lotspiech v. Continental Ill. Nat. Bank & Trust Co., supra note 43. 

 Landgraf v. Kuh, supra note 99. 
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liable. In latent defect cases, the tenant is clearly not subject to liability. 
A more difficult problem is presented by the common passage cases. Where 
the tenant operated a store approached by a common passage, it was held 
that the tenant’s customers were invitees of the landlord, but not of the 
tenant, with respect to the common passage. '°? But there is authority hold- 
ing that in such a case the tenant, though not in control of the passage, owes 
a duty of care to his customers (business visitors) to keep the passage 
safe; *°° this case recognized however that the landlord would be liable over 
to the tenant. 


A trustee may be liable as a landlord. *°* But where the trustee merely 
has legal title, and the beneficial owner has the management and control of 
the property, the trustee is not liable as a landlord. *°* This decision is no 
doubt sound, but in order to preserve the integrity of the rule that the land- 
lord’s duties with respect to the premises are in general non-delegable, the 
decision should be regarded as based on an exception to the tort liability of a 
trustee and not on an exception to the tort liability of a landlord. 


We have already noted that a renting agent may be liable because of his 
actual control, whether or not the landlord is liable. 


Where a lease is assigned there is created privity of estate between the 
assignee and the original lessor; in such case the assignor (original lessee) 
is in no sense a landlord. If there is no reversion left in the assignor, it is 
an assignment as between the owner and the assignee, even if the assignment 
be called a “sub-lease.” But the parties to the assignment in such a case may 
nevertheless so contract as to create the relation of landlord and tenant be- 
tween themselves. It is a question of intention. Where the assignment 
provided that the rent was to be paid to the assignor, and that the premises 
were to be delivered to him at the end of the term, it was held that the 
landlord-tenant relation was created, although no reversion was left in the 
assignor. *°° In such a case both the owner and sub-lessor might conceivably 
be liable as landlords. 


It has been said that whenever a gasoline filling station operator is an 
independent contractor, the relation of landlord and tenant exists between 
him and the owner of the premises, *°* at least in the absence of anything 
to indicate otherwise. 


™ Sydor v. Berger, 332 Ill. App. 138, 73 N.E.2d 924 (Ist Dist. 1947). 

* Steinberg v. Northern Ill. Tel. Co., 260 Ill. App. 538 (2d Dist. 1931). 

™ Bodden v. Thomas, 192 Ill. App. 348 (1st Dist. 1915); Foley v. Everett, 142 Ill. 
App. 250 (2d Dist. 1908). 

** Brazowski v. Chicago Title & Trust Co., 280 Ill. App. 293 (ist Dist. 1935), dis- 
cussed by Turner, Some Legal Aspects of Beneficial Interests Under Illinois Land 
Trusts, 39 Inu. L. R. 216, 239 (1945). See Plotkin v. Winkler, supra note 92. 

* Hanrahan v. F. Salter & Co., supra note 83. 
* Elbers v. Standard Oil Co., 331 Ill. App. 207, 72 N.E.2d 874 (1st Dist. 1947). 
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CONTRIBUTORY FAULT 


The problem of contributory negligence is not peculiarly related to 
the general subject under consideration, but a few points are worth noting. 
There is some indication in the cases that the tenant occupies a favored 
position as far as contributory negligence is concerned in common passage 
cases, although such a generalization is not expressly stated in the decisions. 
The tenant is entitled to rely on the landlord’s diligence, *°* and the tenant’s 
lapses of memory may be excused, ’°° particularly when the tenant has no 
other passage than the dangerous one. *”° 


The doctrine of assumption of risk is held to apply only in cases where 
a contractual relation exists between the parties. ‘7 Thus the doctrine can 
have no importance where the liability of a landlord is concerned. 


A child is not barred from recovery by the contributory negligence of 
its parent. 4? But the effect of this rule may be avoided by the doctrine of 
proximate cause in some cases.’** A child of six or under cannot be con- 
tributorily negligent, as a matter of law. *** 


CONCLUSION 


As can be anticipated in an area where there are relatively few Supreme 
Court decisions, the cases are not all reconcilable. At the same time, one 
feels that many of the cases in the appellate court reports should never have 
gotten there. The law in this field is a combination of clear principles, and 
dark corners where it is not apparent what, if any, principle applies. Thus 
new rules develop. The attempt in this note has been to clarify the existing 
principles. 


Grorce W. THOMPSON 


** Sprengel v. Schroeder, 203 Ill. App. 213 (1st Dist. 1917). Cf. Hart v. Sullivan, 
324 Ill. App. 243, 58 N.E.2d 301 (1st Dist. 1944), where the injured person was not a 
tenant or business visitor of the landlord. 

 Udwin v. Spirkel, 136 Ill. App. 155 (1st Dist. 1907). 

™ Minters v. Mid-City Management Corp., 331 Ill. a7 64, 72 N.E.2d 729 (1st 
Dist. 1947). But see Blumberg v. Baird, 319 Ill. App. 642, 49 N.E.2d 745 (1st Dist. 1943). 

™ B. Shoniger Co. v. Mann, 219 Ill. 242, 76 NE. 354 (1905). 

™ Lovas v. Independent Breweries Co., 199 Ill. App. 60 (4th Dist. 1916). 

™ Young v. Williams, 167 Ill. App. 8 (ist Dist. 1912); Richardson v. Chicago & 
W. I. R. R. Co., 150 Ill. App. 38 (1st Dist. 1909). 
™ Crawford v. Orner & Shayne, 331 Ill. App. 568, 73 N.E.2d 615 (1st Dist. 1947). 








Case Comments 


APPEAL AND ERROR—Court Decides Moot Question on the Basis of 
Public Interest. (Illinois) 


Chery] Linn Labrenz, an infant of eight days, suffered from the disease 
commonly referred to as Rh blood condition. The parents refused, on the 
basis of religious belief, to consent to a blood transfusion for the child 
although advised by medical authority that without such transfusion the 
child would either die or be mentally impaired for life. A petition was filed 
in the Circuit Court of Cook County alleging that the child was neglected 
and dependent within the meaning of the Juvenile Court Act* and praying 
that the child be taken from her parents and placed under the guardianship 
of a suitable person to be appointed by the Court. The Court appointed 
such guardian and directed him to consent to the transfusion. The trans- 
fusion was administered, the guardian dismissed, and the child returned to 
her parents. On appeal, held: Affirmed. Although the case is now moot, it 
involves a matter of public interest and falls within the exception to the 
general rule that a reviewing court will dismiss a writ of error when only 
moot questions are involved. The child was neglected within the meaning 
of the Act, and the said Act and its application are not in violation of the 
state and federal constitutions.? People ex rel. Wallace v. Labrenz, 411 Ill. 
618, 104 N.E.2d 769 (1952). 

When the thing sought to be prevented has been done and cannot be 
undone by any appellate judicial action, only a moot case remains. Common 
law courts have long recognized that if the case was moot, the court was 
without jurisdiction to decide the question.* Federal courts are without 
power to entertain such questions as their jurisdiction is constitutionally 
limited to “cases” and “controversies.” * The Illinois Constitution does not 
expressly limit the judicial power to “cases” and “controversies,” but this 
same limitation can be implied from the constitutional use of words “judicial 
powers.” > But whether or not constitutionally limited, Illinois courts have 


*Itt. Rev. Srat., c. 23, § 190 (1949). 

* Defendants contended that the Act and its application were in deprivation of 
their freedom of religion in violation of the Itt. Const. Art. II, § 3, and U.S. Const. 
Amenps. I and XIV. 

* Diamond, Federal Jurisdiction to Decide Moot Cases, 94 U. or Pa. L. Rev. 125 
(1946). 

*US. Const. Art. III, § 2. 

°The Int. Const. Art. VI, § 1 provides that “The judicial powers, except as in 
this article is otherwise provided, shall be vested in one supreme court, circuit courts, 
county courts, justices of the peace, police magistrates, and such courts as may be created 
by law in and for cities and incorporated towns.” In Devine v. Bruns, 270 Ill. 504, 110 
N.E. 780 (1915), the Court said that the judicial power “. . . involves not only the 
power to hear and determine a cause, but also the power and jurisdiction to adjudicate 
and determine the rights of the parties to the controversy and to render a judgment or 
decree which will be effectual and binding upon them in repect to their personal or 
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frequently reiterated the general rule that “. . . when a reviewing court has 
notice of facts which show that only moot questions or mere abstract pro- 
positions are involved or where the substantial questions involved in the trial 
court no longer exist, it will dismiss the appeal or writ of error.”*® This 
general rule was pointed out by the Supreme Court in the instant case, but 
the Court went on to say, “. . . when the issue presented is of substantial 
public interest, a well-recognized exception exists to the general rule,” * and 
refused to dismiss the writ. 


A majority of jurisdictions does not recognize this exception and courts 
refuse to hear moot questions even though they may be of great public 
interest.* In Chicago, R. 1. & P. Ry. Co. v. Dey, ® where railroad rates were 
involved, it was insisted by counsel that the questions, although moot, were 
of great public interest and therefore should be considered. The court 
answered “. . . questions of that character must come before us in the 
same way as questions wherein individuals only are concerned. The rules 
of the law must be applied equally to all cases. They cannot be suspended 
to accommodate, aid, or satisfy the public, or any public interest,” *° and the 
court dismissed the appeal. And in an election dispute, a Kentucky 
tribunal held that courts are created for the purpose of trying cases rather 
than abstract and moot questions, and that the “. . . question involved is 
one of public importance does not change the rule.” 


In the jurisdictions where this exception is recognized * it is difficult to 
determine what constitutes sufficient public interest to sustain the appeal of 
a moot question. In Willis v. Buchman,** the court “. . . conceded that 


property rights in controversy in such proceedings. . . . The power to hear without 
the power also to adjudicate and determine the rights of the parties to such proceedings 
cannot be said to be the exercise of the judicial power as that term is used in the Con- 
stitution of this State.” See also, O’Brien v. People, 216 Ill. 354, 75 N.E. 108 (1905). 

*People v. Redlich, 402 Ill. 270, 279, 83 N.E.2d 736, 741 (1949); Central States 
Import and Export Corp. v. Ill. Liquor Control Corp., 405 Ill. 58, 89 N.E.2d 903 (1950); 
Chicago City Bk. & Tr. Co. v. Board of Education, 386 Ill. 508, 54 N.E.2d 498 (1944); 
Jones v. Clark, 355 Ill. 527, 189 N.E. 870 (1934); Tuttle v. Gunderson, 341 Ill. 36, 173 
NE. 175 (1930). 

For a leading case in the federal courts see, Mills v. Green, 159 US. 651, 16 
Sup. Ct. 132 (1895). 

"People ex rel. Wallace v. Labrenz, 411 Ill. 618, 622, 10¢ N.E.2d 769, 772 (1952). 

®’ Comment, 6 Wis. L. Rev. 101 (1930). 

°76 Iowa 278, 41 N.W. 17 (1888). 

* Id. at 282, 41 N.W. at 19. 

“Benton v. Clay, 192 Ky. 497, 499, 233 S.W. 1041, 1042 (1921). See also, Gross- 
man v. Staff, 300 N.Y.S. 152 (1937) where an election of corporate directors was in 
dispute, the court at p. 154 said, “. . . appeals will not be heard to settle abstract or 
academic questions, however important they may be to the general public or the legal 
profession.” 

Particularly interesting is the case of the State ex rel. La Follette v. Kohler, 202 
Wis. 352, 232 N.W. 842 (1930), in which the court thought there was not sufficient 
public interest involved, in an action contesting the election of a governor, to sustain 
the appeal of a moot question. 

“For a collection of cases, see Note, 132 A.L.R. 1185 (1941). 

*240 Ala. 386, 199 So. 892 (1940). 
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every person belonging to the public is interested in having decided every 
question of law which governs individual conduct,” but went on to say that 
was not the sort of interest which will prevent a dismissal as “. . . it must 
affect the interest of the body politic, as for example, its revenue laws, or 
some situation ‘affected with a public interest’ as utility rates...” It 
appears that the majority of cases which have been heard on the basis of 
public interest involve questions relative to tax matters, elections, and 
public utility rates. ** It may be that the public interest concept, as applied 
by other courts in these exceptional cases, does not exist in the Labrenz 
case. While in a popular sense, the question in this case is one of great 
public importance, that is in the sense that the public is keenly interested in 
the outcome of the litigation, that is not what is meant by the judicial use of 
the term. According to American Law Reports: ** 


“The phrase ‘public interest’ as used in this connection means some- 
thing more than that the individual members are interested in the de- 
cision of the appeal from motives of curiosity or because it may bear 
upon their individual rights or serve as a guide for their future conduct 
as individuals.” 


It might be argued that the main interest in the Labrenz case is public 
curiosity. 

The desirability of a determination for the future guidance of public 
officers and the likelihood of future recurrence of the question appear to be 
strongly relied upon as criteria for determining the existence of public 
interest in the instant case. There are a few instances in other jurisdictions 
where moot questions have been entertained upon the same grounds. *" It is 
obviously desirable to have a determination of a court’s authority to appoint 
a guardian under the Juvenile Court Act in order that public officers may 
act with the speed which the circumstances require and without fear of 
the later consequences of their action. Yet our Supreme Court when dis- 
missing appeals of moot questions has often pointed out that, “. . . issues 
which have ceased to exist will not be adjudicated merely for the purpose 
of establishing a precedent.” *® 

It is particularly surprising that the Court retained the Labrenz case for 
decision in light of the fact that to decide the case it was necessary for 
the Court to pass upon the constitutional issues raised and determine the 


* Id. at 389, 199 So. at 895. 

*See note 12, supra. 

* Note, 132 A.L.R. 1185, 1189 (1941). Apparently, courts do not take it upon 
themselves to define the concept of public interest. 

* Wise v. First National Bank, 49 Ariz. 146, 65 P.2d 1154 (1937); Van de Vegt v. 
Larimer County, 98 Colo. 161, 55 P.2d 703 (1936); State ex rel. Railroad Com’rs v. 
Southern Telephone and Construction Co., 65 Fla. 67, 61 So. 119 (1913); Doering v. 
Swobada, 214 Wis. 481, 253 N.W. 657 (1934). 

* Jones v. Clark, 355 Ill. 527, 530, 189 N.E. 870, 872 (1934); Central States Import 
and Export Corp. v. Ill. Liquor Control Corp., 405 Ill. 58, 89 N.E.2d 903 (1950); Tuttle 
v. Gunderson, 341 Ill. 36, 173 N.E. 175 (1930). 
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constitutionality of the statute involved. The policy of the courts has long 
been to avoid passing on constitutional questions except in cases of absolute 
necessity.?° The United States Supreme Court’s reluctance to hear con- 
stitutional issues has been exercised to such a point that it has led to criticism 
and the accusation that the Court has strained to find meanings in a statute 
patently not intended by Congress merely to avoid a constitutional ques- 
tion. *° Perhaps the Illinois Supreme Court has not shown avoidance of 
constitutional issues to this extent, but it has adopted the policy of not 
passing upon such questions if there is any other way to dispose of the 
case. 72 


The Court in the instant case could easily have dismissed the writ and 
avoided passing upon the constitutionality of the Act involved. But on the 
contrary, it appears that the Court stepped outside the general rules in re- 
gard to moot questions for the purpose of determining that the Act and its 
application were not in deprivation of freedom of religion in violation of 
the constitutions. It is interesting to speculate whether the Court would 
have retained the case for decision if it had strongly appeared that there 
was no authority for upholding the Act. One can only speculate as to 
future use of the public interest exception when moot questions are brought 
before the Court. Possibly the Court will point out the exceptional cir- 
cumstances involved in the instant case, and will not widely open the doors 
for litigation of cases which have in reality ceased to exist. 


Joy Hucues 


CONSTITUTIONAL LAW-lllinois Group Libel Law Held Constitu- 
tional. (United States) 


Joseph Beauharnais, president of the “White Circle League,” published 
a “petition” to the mayor and city council of Chicago, which among other 
things stated: “The White Circle League of America is the only articulate 
white voice in America being raised in protest against negro aggressions and 
infiltrations into all white neighborhoods. The white people of Chicago 
MUST take advantage of this opportunity to become UNITED. If per- 
suasion and the need to prevent the white race from becoming mongrelized 
by the negro will not unite us, then the aggressions . . . rape, robberies, 


* Comment, 27 N.C.L. Rev. 221 (1949). 

See, Ashwander v. T.V.A., 297 U.S. 288, 346, 347, 56 Sup. Cr. 466, 482, 483 (1935) 
where the Supreme Court set out, “. . . a series of rules under which we have avoided 
passing upon a large part of all the constitutional questions pressed upon us for de- 
cision.” e Court will not pass upon a constitutional question if there is any other 
ground upon which to dispose of the case. 

Comment, 27 N.C.L. Rev. 221 (1949). 

™ Cohen v. Lerman, 408 Ill. 155, 96 N.E.2d 528 (1951); People v. Fairfield School 
Dist., 397 Ill. 233, 73 N.E.2d 292 (1947); People v. Lewistown School Dist., 388 Ill. 78, 
57 N.E.2d 486 (1944). 
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knives, guns and marijuana of the negro, SURELY WILL.” Beauharnais 
was convicted of violating the Illinois “Group Libel law”? and fined $200. ? 
He appealed on the grounds that the statute was unconstitutional under the 
Illinois Constitution and the Fourteenth Amendment of the Federal Con- 
stitution in that it was too vague, and was a violation of freedom of speech 
and press. The Illinois Supreme Court held the statute valid and affirmed 
the conviction.* On certiorari from the United States Supreme Court, 
held (5-4): Affirmed. The possibility of abuse is not sufficient reason for 
denying to the states the power to adopt measures against criminal libel 
sanctioned by centuries of Anglo-American law, since while the United 
States Supreme Court sits it retains and exercises authority to nullify action 
which encroaches on freedom of utterance in the guise of punishing libel. 
The criterion “race, color, creed or religion” has attained too fixed a mean- 
ing to permit political groups to be brought within it. The group libel 
statute provided adequate standards to guide judges and juries applying it 
and was not unconstitutionally vague. Beauharnais v. People of Illinois, 
343 U.S. 250, 72 Sup. Ct. 725 (1952). 

Although four judges dissented on the question of the validity of this 
particular group libel law, it is clear that such statutes will be held consti- 
tutional if properly worded.* In the principal case, two of the dissenting 


*Itt. Rev. Srat., c. 38, § 471 (1951): “It shall be unlawful for any person, firm or 
corporation to manufacture, sell or offer for sale, advertise or publish, present or exhibit 
in any public place in this state any lithograph (construed to include any printed mat- 
ter), moving picture, play, drama or sketch, which publication or exhibition portrays 
depravity, criminality, unchastity, or lack of virtue of a class of citizens, of any race, 
color, creed or religion, which said publication or exhibition exposes the citizens of any 
race, color, creed or religion to contempt, derision, or obloquy or which is productive 
of breach of the peace or riots ....” (misdemeanor; fine from $50-$200.) is statute 
is also referred to as “section 224(a).” 

* The Attorney General of Illinois also brought quo warranto proceedings against 
the White Circle League, and its charter was declared void because its activities in 
disseminating scurrilous and inflammatory attacks on the negro race was the exercise of 
powers not conferred in its charter (which stated the corporation’s purpose to be for 
the education as to customs, civic and social standards, and charitable purposes among 
its members.) People v. White Circle — of America, 408 Ill. 564, 97 N.E.2d 811 
(1951): “The constitutional guarantee of free speech does not authorize violation of 
public contracts made with the State of Illinois.” 

* People v. Beauharnais, 408 Ill. 512, 97 N.E.2d 343 (1951). 

‘In fact, the Illinois Group Libel law here in question had been held valid once 
before by the U.S. Supreme Court in a memorandum decision: Bevins v. Prindable, 39 
F. Supp. 708 (E.D. Ill.), aff'd, 62 Sup. Ct. 116, 314 US. 573 (1941). Jehovah’s Witnesses 
had been prosecuted under Itt. Rev. Srat., c. 38, § 471 (1951) for distributing literature 
violently attacking Catholics. A 3 judge federal court denied an injunction to restrain 
further prosecution under this statute but did not expressly rule on the constitutionality. 
The court said it was “not clearly apparent that the statute in question is unconstitu- 
tional.” People v. Spielman, 318 Ill. 482, 149 N.E. 466 (1925) upheld conviction of the 
editor of a German language newspaper for criminal libel of members of the American 
Legion under the ordinary criminal libel statute, Itt. Rev. Srat., c. 38, § 402 (1951), 
rather than under the present group libel statute. 

However, in State of N.J. v. Klapprott, 127 N.J.L. 395, 22 A.2d 877 (1941), the 
New Jersey court struck down as unconstitutional a group libel law because the 
terms “hatred, abuse, and hostility” were abstract and indefinite. “This is not a case 
of libel but of slander.” Justice Frankfurter distinguishes this case, saying the laws were 
“quite different.” 








Fatt} CASE COMMENTS 435 


judges admit the constitutionality of group libel laws. Mr. Justice Reed 
says, “The Court speaks at length of the constitutional power of a state to 
pass group libel laws to protect the public peace. This dissent assumes 
that power.” > His objection to the Illinois law is that the statutory words 
“virtue, derision and obloquy” are too vague and not properly defined 
and limited. Mr. Justice Jackson says, “I agree with the court that a State 
has power to bring classes of any race, color, creed or religion within the 
protection of its libel laws, if indeed traditional forms do not already ac- 
complish it.”® His major complaint is that Beauharnais was not given the 
benefit of the “clear and present danger” test enunciated by Holmes and 
Brandeis in several historic cases on restriction of freedom of speech. 


Only Justices Douglas and Black are of the opinion that the Fourteenth 
Amendment’s implied guaranty of freedom of speech absolutely forbids such 
group libel laws. Mr. Justice Black says that libel laws must be confined to 
individual libels because “every expansion of the law of criminal libel so as 
to punish discussion of matters of public concern means a corresponding 
invasion of the area dedicated to free expression by the First Amendment.” * 
“I think the First Amendment, with the Fourteenth, ‘absolutely’ forbids such 
laws without any ‘if’s’ or ‘buts’ or ‘whereases.’”* Mr. Justice Douglas 
concurs in this view and states the fear frequently expressed by minority 
groups in respect to the group libel laws originally enacted for their benefit: 
“Today a white man stands convicted for protesting in unseemingly lan- 
guage against our decisions invalidating restrictive covenants. Tomorrow 
a negro will be hailed before a court for denouncing lynch law in heated 
terms.” ° 


Speaking for the majority of the Court, Mr. Justice Frankfurter up- 
holds the power of the states to punish criminal libels directed at defined 
groups “unless we can say that this is a wilful and purposeless restriction 
unrelated to the peace and well-being of the State.”’° However, he is 
careful to point out that this decision is not “just a step” from prohibiting 
libel of a political party. “If a statute sought to outlaw libels of political 


parties, quite different problems . . . would be raised. For one thing, the 
whole doctrine of fair comment as indispensable to the democratic political 
process would come into play . . . Political parties, like public men, are, as 


it were, public property.” * 


* 343 US. at 283, 72 Sup. Cr. at 744 (1952). 

°Id. at 299, 72 Sup. Ct. at 752. 

"Id, at 272, 72 Sup. Ct. at 738. 

* Id. at 275, 72 Sup. Ct. at 740. 

* Id. at 286, 72 Sup. Ct. at 746. 

* Id. at 258, 72 Sup. Cr. at 731. 

™ Id. at 263, 72 Sup. Ct. at 734 (footnote 18.) 

The Illinois trial court also refused to permit Beauharnais to prove the truth of his 
statements, decided that they were of libelous character as a matter of law, and thus 
left to the jury only the question of publication. Justice Frankfurter held that this was 
not a violation of due process of law. “Assuming that D’s offer of proof directed 
to... (truth) was adequate, his offer of proof with regard to . . . (good motives) was 
insufficient.” 343 U.S. at 266, 72 Sup. Ct. at 735 (1952). 
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It has seldom been seriously contended that freedom of speech is an 
absolute right, and the conventional view has been that its abuse is punish- 
able by civil or criminal action. At the risk of oversimplification, it appears 
from the principal case that two problems arise in freedom of speech situa- 
tions: (1) is the speech in question “within the area protected” by the First 
and Fourteenth Amendments, and (2) if it would otherwise be within the 
protected area, then does some such doctrine as “clear and present danger” 
apply to remove it from the protected class. 


The most complete modern statement on the question of what type of 
speech is protected by the Constitution is found in Chaplinsky v. New 
Hampshire: # 


“There are certain well-defined and narrowly limited classes of 
speech the prevention and punishment of which has never been thought 
to raise any Constitutional problem. ‘These include the lewd and 
obscene, the profane, ?® the libelous, and the insulting or ‘fighting’ 
words—those which by their very utterance inflict injury or tend to 
incite an immediate breach of the peace . . . such utterances are no 
essential part of any exposition of ideas, and are of such slight social 
value as a step to truth that any benefit that may be derived from them 
is clearly outweighed by the social interest in order and morality. 
‘Resort to epithets or personal abuse is not in any proper sense com- 
munication of information or opinion safeguarded by the Constitution, 
and its punishment as a criminal act would raise no question under that 
instrument.’ Cantwell v. Connecticut.” ™ 


This same limitation on the scope of freedom of speech was expressed in 
Near v. Minnesota ex rel. Olson, ** the leading case on the question of state 
regulation of freedom of the press: 


“It is recognized that punishment for the abuse of the liberty 
accorded to the press is essential to the protection of the public, and 
that the common-law rules that subject the libeler to responsibility for 
the public offense, as well as for the private injury, are not abolished 


* 315 U.S. 568, 571-572, 62 Sup. Ct. 766, 769 (1942) (D was convicted under state 
law of uttering a “fighting words” curse to a town marshall which was likely to cause a 
breach of the peace: “you are a damned racketeer, and a damned Fascist.” Conviction 
affirmed: “A statute punishing verbal acts, carefully drawn so as not unduly to impair 
liberty of expression, is not too vague for a criminal law.” 315 U.S. at 574, 62 Sup. Ct. 
at 770.) 

* However, as to the “profane,” note that in Joseph Burstyn v. Wilson, 343 US. 
495, 72 Sup. Ct. 777 (1952) unanimous court held that N.Y. could mot ban a motion 
picture on the sole ground that it was “sacrilegious.” 

*310 U.S. 296, 309-310, 60 Sup. Ct. 900, 906 (1940) (previous restraint on the 
solicitation of funds for “religious” organizations—licensing—was voided by the Su- 
preme Court, and a conviction for “breach of the peace” was reversed.) 

* 283 U.S. 697, 715, 51 Sup. Ct. 625, 631 (1931) (The Supreme Court struck down 
the state law because it authorized restraint of “public nuisance” scurrilous newspapers 
by injunction prior to publication.) 


os 


—€£ 
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by the protection extended in our constitution. .. . The law of criminal 
libel rests upon that secure foundation.” *° 


Under Mr. Justice Frankfurter’s view of the principal case, since Beau- 
harnais’ libelous publication is not within the area of protected speech, the 
case is disposed of on that ground alone, and it is unnecessary to consider 
what criterion would have been necessary had the “petition” not been 
libelous, but within the constitutionally protected area: 


“Libelous utterances, not being within the area of constitutionally 
protected speech, it is unnecessary . . . to consider the issues behind 
the phrase ‘clear and present danger.’ Certainly no one would contend 
that obscene speech, for example, may be punished only upon a showing 
of such circumstances. Libel, as we have seen, is in the same class.” 2” 


If this analysis is correct, and libel and obscene literature are in fact in the 
same unprotected “class,” then clearly Mr. Justice Jackson is incorrect in 
dissenting on the ground that the “clear and present danger” test should be 
the question in all cases concerning restriction of freedom of speech. 


The prosecutions under the Federal Espionage Act were the occasion 
for Justice Holmes’ famous “clear and present danger” test as the “question 
in every case” where the restriction of freedom of speech by the Federal 
Government is involved.** Holmes and Brandeis continued to expound 
this theory, but the rest of the court adopted what has been called the 
“dangerous tendency” test in Abrams v. United States*® and Schaefer v. 
United States.*® At first Holmes and Brandeis agreed with the majority 
of the court that the Fourteenth Amendment did not impose any restriction 
about “freedom of speech” upon the states, * but later the great dissenters 
reversed themselves, asserting that the general principle of free speech must 
be taken to be included in the Fourteenth Amendment’s “liberty,” although 
perhaps in less stringent degree than that prescribed for Congress by the 
express language of the First Amendment: “Congress shall make no law 


*In Grosjean v. American Press, 297 US. 233, 251, 56 Sup. Ct. 444, 449 (1946), a 
state tax on gross receipts from advertising of certain newspapers was voided by the 
Supreme Court because it was “measured alone by the extent of the circulation of the 
pdiliestion in which the advertisements are carried, with the plain purpose of penalizing 
the publishers and curtailing the circulation of a selected group of newspapers.” But, 
the court continued, newspapers are not exempt from “ordinary forms of taxation.” 

* Beauharnais v. People of Illinois, 343 U.S. 250, 266, 72 Sup. Ct. 725, 735 (1952). 

*Schenck v. United States, 249 U.S. 47, 52, 39 Sup. Cr. 247, 249 (1919). 

* 250 US. 616, 40 Sup. Cr. 17 (1919). 

* 251 U.S. 466, 40 Sup. Ct. 259 (1920). 

* Prudential Insurance Co. v. Cheek, 259 U.S. 530, 543, 42 Sup. Ct. 516, 522 (1922). 
Curiously enough, dissenting in this case were Van Deventer, McReynolds, and Taft. 
This state statute, however, required corporate employers to give employees a letter 
setting forth the nature and duration of their service, and stating truly the cause of their 
we Held valid. This is actually a case of the state’s power to infringe on the 
“liberty of remaining silent” rather than “freedom of speech.” 
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... abridging the freedom of speech, or of the press...” ** In their dissent 
in that case, Holmes and Brandeis said that the “clear and present danger” 
test should be applied in cases of state regulation of freedom of speech, as 
well as in cases of federal regulation. ** 


Existing state libel laws have not proved to be dangerously efficient 
in limiting freedom of expression. Nevertheless there is a correlation be- 
tween outright censorship prior to publication, and effective punishment 
after publication—as the recent seizure of the Argentine newspaper La Prensa 
so graphically illustrated. Libel laws could be made an effective deterrent 
to the spreading of ideas, and this is the fear expressed by Justices Douglas 
and Black. On the other hand, the necessity of permitting the states to 
place prior restraints on the publication of obscene literature, and of provid- 
ing punishment and compensation for the injuries to individuals and groups 
which result from the publication of irresponsible and libelous matter, seems 
equally apparent. In the present case it appears that the Supreme Court 
has decided that the states have constitutional power to experiment in social 
legislation, and even to impose reasonable limitations upon the right of free- 
dom of speech, so long as the legislature’s choice of policy “is not unrelated 
to the problem, and is not forbidden by some explicit limitation on the 
State’s power.” ** 


Scott Bouon 


* Gitlow v. People of New York, 268 US. 652, 45 Sup. Ct. 625 (1923) (D was 
convicted for publishing a manifesto advocating mass strikes. Conviction affirmed.) 

* The present day status of “clear and ever: danger” is in considerable doubt. 
It has been severely criticized on the ground that in effect it merely provides a freedom 
“to say anything you please so long as no one takes you seriously.” The recent Com- 
munist conspiracy trials would seem to indicate that the courts are applying the 
“dangerous tendency” test instead. 

* 343 U.S. at 262, 72 Sup. Ct. at 733 (1952). 

Frankfurter distinguishes the statute struck down in Winters v. People of New 
York, 333 US. 507, 68 ng Ct. 655 (1948), on the ground that in that case the “clarify- 
ing construction and fixed usage which govern the meaning of the enactment before us” 
were not present. However, as Mr. Justice Reed points out in his dissent, there actually 
had been very little “construction and usage” of the Illinois Group Libel law. Frank- 
furter also holds that the Illinois statute, “thus construed and limited,” is not so broad 
that the general verdict of guilty on an indictment drawn in the statutory language 
might have been predicated on constitutionally protected conduct, as was the case in, 
Stromberg v. California, 283 U.S. 359, 51 Sup. Ct. 532 (1931) (waving red flag as symbol 
of opposition to government) ; Thornhill v. Alabama, 310 U.S. 88, 60 Sup. Ct. 736 (1940) 
(state anti-loitering law struck down to permit peaceful picketing); and Terminello v. 
Chicago, 337 U.S. 1, 69 Sup. Ct. 894 (1949) (charge to jury permitted conviction for 
disorderly conduct under municipal ordinance if D’s speech “stirred people to anger, 
invited public dispute, or brought about a condition of unrest.” The Supreme Court 
held (5-4) that a conviction resting on any of these grounds could not stand, and 
reversed the conviction.) Frankfurter says: “Even the latter case did not hold that the 
unconstitutionality of a statute is established because the speech prohibited by it raises 
a ruckus.” 343 US. at 264, 72 Sup. Ct. at 734. 
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CONSTITUTIONAL LAW—Motion Pictures Included Within Freedom 
of Speech and Press. (United States) 


Appellant secured a license for the exhibition of a motion picture film 
entitled The Miracle from the Motion Picture Division of the Department 
of Education of New York. This Italian-made film was a none-too-gentle 
satire on the Christian belief in the virgin birth of Christ, in which a feeble- 
minded girl is seduced by a man whom she believes to be “Saint Joseph.” 
The picture had been shown in Rome with little comment, but in New York 
it provoked a storm of protest, chiefly from Catholic circles. As a result, 
the Board of Regents revoked appellant’s license on the ground that The 
Miracle was “sacrilegious” and not entitled to a license under the New York 
law.’ This decision was affirmed by the New York Court of Appeals 
(5-2).? On appeal to the United States Supreme Court, held: Reversed. 
Expression by means of motion pictures is included within the free speech 
and free press guaranty of the First and Fourteenth Amendments. A state 
may not ban a film on the basis of a censor’s conclusion that it is “sacri- 
legious.” Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 72 Sup. Ct. 777 
(1952). 

This decision clears up an outstanding anachronism in the scope of 
modern “substantive due process” by overruling the famous 1915 Mutual 
Film cases.* In those cases Justice McKenna had approved state censorship 
of motion pictures on the ground that “The exhibition of moving pictures 
is a business pure and simple, originated and conducted for profit, like other 
spectacles, and not to be regarded, nor intended to be regarded by the Ohio 
Constitution, we think, as part of the press of the country, or as organs of 
public opinion.” * Speaking for the court in the present case, Mr. Justice 
Clark answers with obvious common sense all the arguments urged in sup- 
port of the Mutual Film doctrine: 

(1) “The importance of motion pictures as an organ of public opinion 
is not lessened by the fact that they are designed to entertain as well as 
to inform...” 


*N.Y. Education Law § 122 provides that a license shall be issued for the exhibition 
of a film “unless such film, or a part thereof, is obscene, indecent, immoral, inhuman, 
sacrilegious, or is of such a character that its exhibition would tend to corrupt morals 
or incite to crime.” 

* Joseph Burstyn Inc. v. Wilson, 303 N.Y. 276, 101 N.E.2d 665 (1951). 

* Mutual Film Corp. v. Industrial Commission of Ohio, 236 U.S. 230, 244, 35 Sup. 
Ct. 387, 391 (1915); Mutual Film Corp. v. Industrial Commission of Ohio, 236 U.S. 247, 
35 Sup. Cr. 393 (1915) (Same facts, but a different corporation.); Mutual Film Corp. of 
Mo. v. Hodges, Governor of Ks., 236 U.S. 248, 35 Sup. Cr. 393 (1915). 

‘Mutual Film Corp. v. Industrial Commission of Ohio, supra note 3 at 244, 35 
Sup. Ct. at 391. This was at the time, and has remained until the present case, the U.S. 
law as to censorship of the movies: 52 Am. Jur., THeaters & SHows § 38 (1944); See 
note, 64 A.L.R. 505 (1929); See note, 126 A.L.R. 1363 (1940). As recently as 1950 the 
5th Circuit held the motion-picture censorship ordinance of the City of Atlanta con- 
stitutional, relying directly on the authority a the Mutual Film cases, and the Sup. Ct. 
denied certiorari: RD-DR Corp. v. Smith, 183 F.2d 562 (5th Cir. 1950), cert. denied, 340 
USS. 853, 71 Sup. Ct. 80 (J. Douglas dissenting). 
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(2) “(The fact) that books, newspapers, and magazines are published 
and sold for profit does not prevent them from being a form of ex- 
pression whose liberty is safeguarded by the First Amendment. We 
fail to see why operation for profit should have any different effect in 
the case of motion pictures... .” 

(3) “It is further urged that motion pictures possess a greater capacity 
for evil, particularly among the youth of a community, than other 
modes of expression. Even if one were to accept this hypothesis, it 
does not follow that motion pictures should be disqualified from First 
Amendment protection. If there be — for evil it may be relevant 
in determining the permissible scope of community control, but it does 
not authorize substantially unbridled censorship such as we have here. 
We conclude that expression by means of motion pictures is included 
within the guaranty of the First and Fourteenth Amendments . . .” ® 


Clark goes on to point out that the movie industry is not necessarily 
to be given free rein in exhibiting pictures. Each method of communica- 
tion presents its own peculiar problems, and is not subject to the precise 
rules governing any other particular method of expression. However, all 
attempts to impose prior restraints will be very closely scrutinized by the 
courts: “The protection (of free speech), even as to previous restraint, is 
not absolutely unlimited. But the limitation has been recognized only in 
exceptional cases. In the light of the First Amendment’s history and of the 
Near ® decision, the State has a heavy burden to demonstrate that the limita- 
tion challenged here presents such an exceptional case.” “Since ‘sacri- 
legious’ is the sole standard under attack here, it is not necessary for us to 
decide, for example, whether a state may censor motion pictures under a 
clearly-drawn statute designed and applied to prevent the showing of 
obscene films. That is a very different question from the one now before 
us.” ® Mr. Justice Reed in concurring, states this same qualification to the 
scope of the principal case: 


“Assuming that a state may establish a system for the licensing of 
motion pictures, an issue not foreclosed by the Court’s opinion, our 
duty requires us to examine the facts of the refusal of a license in each 
case to determine whether the principles of the First Amendment have 
been honored. This film does not seem to me to be of a character 
that the First Amendment permits a state to exclude from public view.” ® 


The Supreme Court’s objection to the New York censorship statute in 
question, is that the criterion “sacrilegious” is unconstitutionally vague: 


* 343 U.S. at 501, 502, 72 Sup. Ct. at 781 (1952). 

*Near v. Minnesota ex rel. Olson, 283 U.S. 697, 715, 51 Sup. Ct. 625, 631 (1931). 
(Sup. Ct. struck down the state law because it authorized restraint of “public nuisance” 
scurrilous newspapers by injunction prior to publication.) 

*343 US. at 503, 504, 72 Sup. Cr. at 781 (1952). 

* 343 U.S. at 505, 506, 72 Sup. Ct. at 782-783 (1952). 

° 343 US. at 506, 507, 72 Sup. Cr. at 783 (1952). 
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“The censor is set adrift upon a boundless sea amid a myriad of conflicting 
currents of religious views, with no charts but those provided by the most 
vocal and powerful orthodoxies. New York cannot vest such unlimited 
restraining control over motion pictures in a censor. . . . The state has 
no legitimate interest in protecting any or all religions from views distasteful 
to them, which is sufficient to justify prior restraints *° upon the expression 
of those views. It is not the business of government in our nation to sup- 
press real or imagined attacks upon a particular religious doctrine, whether 
they appear in publications, speeches, or motion pictures.” ** 


It is worthy of note that censorship can be accomplished in another 
manner. The New York City Commissioner of Licenses declared the film 
“officially and personally blasphemous” and ordered it withdrawn at the 
risk of suspension of the license to operate the Paris Theatre. However, a 
week later the New York Supreme Court decided that the License Com- 
missioner had exceeded his authority and was without powers of movie 
censorship. ‘2 This was not the result reached in a somewhat similar Illinois 
case, Chicago v. Kirkland,** where the evidence was held sufficient to 
justify the mayor’s finding that the play “Tobacco Road” was indecent and 
degrading and in violation of the city ordinance prohibiting indecent acts, 
and to justify a revocation of the theater’s license. The influence of the 
principal case may well extend far enough to impair this sort of “censorship 
by theater license,” except perhaps in cases of actual obscenities. 


In Illinois, the situation since 1871 has been one of “home rule” as to 
the regulation of theaters and shows. The statute now provides that the 
corporate authorities of a municipality shall have the power: “To license, 
tax, regulate, or prohibit . . . theatricals and other exhibitions, shows, and 
amusements; to license, tax, and regulate all places for eating or amuse- 
ment.” ** The leading Illinois case on municipal censorship of films under 
this sort of statute was Block v. Chicago * which was directly in line with 
the now overruled Mutual Film cases. The Illinois court held that the 
censor (chief of police) did not abuse his discretion by banning as “im- 
moral,” films depicting the career of the “James Boys” and “Night Riders,” 


* Compare the 1952 Sup. Ct. decision upholding the Illinois group libel law, which 
punishes any person or corporation portraying ie criminality, unchastity, or lack 
of virtue of a class of citizens, of any race, color, creed, or religion, which exposes such 
group to contempt, derision, or obloquy, or which is productive of breach of the peace 
or riots (misdemeanor: fine $50-$200). Ixy. Rev. Srat., c. 38, § 471 (1951). Beauharnais 
v. People of Illinois, 343 U.S. 250, 72 Sup. Ct. 725 (1952). 

343 US. at 504, 505, 72 Sup. Ct. at 782 (1952). Frankfurter and Jackson in a 
concurring opinion delve deeply into the vagueness of the “sacrilegious” criterion, 72 
Sup. Ct. at 788-800, and give a complete account of the uproar over The Miracle, 72 
Sup. Ct. at 783-788 (1952). 

* Mentioned 72 Sup. Ct. at 786 (1952). 

*79 F.2d 963 (7th Cir. 1936). 

“Iii. Rev. Srat., c. 24, § 23-54 (1951). 

* 239 Ill. 251, 87 N.E. 1011 (1909). 








442 LAW FORUM [Vor. 1952 


which portrayed malicious michief, arson, and murder, even though they 
merely illustrated experiences connected with the history of the country. 

The Block doctrine was re-affirmed in United Artists Corp. v. 
Thompson ** where the Illinois court again held that a municipality may 
provide for a board of motion picture censors and require a permit before a 
picture can be exhibited. The validity of such a procedure, in view of the 
principal case, is now in considerable doubt. The right of the state or 
municipality to ban obscene films, or films tending to provoke breaches of 
the peace (“fighting words”) will probably be upheld upon analogy to 
similar holdings in regard to printed and spoken words. *’ But the right of 
the state to ban as “immoral” the blood-and-thunder pictures of the “James 
Boys” type is somewhat less likely to receive court approval as the sort of 
“exceptional case” which justifies prior restraint on the expression of ideas 
and opinions. ** 

Scott Boon 


CONSTITUTIONAL LAW—Pay While Voting Statute Valid. (United 
States) 


For deducting wages from its employee, who took time off to vote, the 
defendant was convicted of violating a Missouri Statute.’ The statute pro- 
vides that an employee may absent himself from his employment for four 
hours between the opening and closing of the polls without penalty, and 
that any employer who deducts wages for that absence is guilty of a mis- 
demeanor. The defendant contended the statute violated the due process, ? 
equal protection,’ and obligation of contract‘ clauses of the federal con- 
stitution. The defendant’s conviction was affirmed by the Supreme Court 
of Missouri.* On certiorari to the United States Supreme Court, held: 
Affirmed (with Justice Jackson dissenting). The public welfare, as defined 
by a state legislature, may include political welfare. Debatable issues of 
business, economic, and social welfare should be left for legislative and not 


16 339 Ill. 595, 171 N.E. 742 (1930). See note, 126 A.L.R. 1363 (1940) for other 
Illinois cases. 

* Chaplinsky v. New Hampshire, 315 U.S. 568, 571-572, 62 Sup. Ct. 766, 769 (1942); 
Cantwell v. Connecticut, 310 U.S. 296, 60 Sup. Ct. 900 (1940). 

*Since this decision was rendered by the Supreme Court, two other moving pic- 
ture censors have banned The Miracle on other grounds: “Ohio took exception to the 
film for purely moral reasons. Citing the seduction of the idiot girl by a ree ae 
whom she believes to be her special saint, it called the picture ‘basically immoral’ and 
charged it with condoning ‘indecent behavior.’ Chicago’s police board of censors banned 
the film for a direct violation of law: a city ordinance designed to protect any re- 
ligious group from ridicule.” Time, August 4, 1952, p. 76. 

*Mo. Rev. Srat., § 129.060 (1949). 

?U.S. Const. AMEND. XIV, § 1. 

* [bid. 

“US. Const. Art. I, § 10. 

*240 S.W.2d 886 (Mo. 1951). 














Fay] CASE COMMENTS 443 


judicial determination. Day - Brite Lighting, Inc. v. State of Missouri, 342 
U.S. 421, 72 Sup. Cr. 405 (1952). ° 

Seventeen states’ have enacted legislation nearly identical to the 
Missouri provision. Other states * have statutes which require the employer 
to permit an employee to vote during working hours but do not compel the 
employer to pay wages for the period of the employee’s absence. The con- 
stitutionality of the latter provision has not been challenged. Although 
“pay while voting” statutes have long been in effect, prosecution under 
them has been rare. Appellate decisions reveal a lively history of conflict 
over such statutes. Two courts of last resort, Illinois® and Kentucky, *° 
held statutes similar to the Missouri act unconstitutional. Four state inter- 
mediate courts‘ had declared similar statutes constitutional prior to the 
decision in the principal case. 


In People v. Chicago, M. and St. Paul R.R. Co. the Illinois court was 
the first to consider the validity of a “pay while voting” statute. The 
provision was held unconstitutional as violative of due process. The Illinois 
court’s deepest concern was over the confiscatory aspect of requiring an 
employer to pay an employee for time not worked. The court was not 
convinced that the statute would promote the public welfare. This phil- 
osophy was quite in line with the prevailing judicial attitude in 1923.* 
Nevertheless, the Illinois provision was twice re-enacted ** without sub- 


* Rehearing denied, 343 US. 421 (1952). 

" Arizona, California, Illinois, Indiana, Iowa, Kansas, Nebraska, New Mexico, New 
York, Ohio, South Dakota, West Virginia, and Wyoming. Colorado and Utah pro- 
visions are identical except that the no deduction provision does not apply where the 
employee is paid by the hour. 1 C.C.H. Las. Law. J. 652. 

* States where the statute does not specify whether the employee can be “docked” 
are Alabama, Arkansas, Maryland, Massachusetts, Nevada, Oklahoma, and Wisconsin. 
The Minnesota statute is not specific but an Attorney General’s opinion holds that an 
employee can’t be “docked.” In Texas, the statute indicates that the employee can’t be 
“docked” but an Attorney General’s opinion is to the contrary. 1 C.C.H. Las. Law. J. 
652. 

*People v. Chicago, M. and St. Paul R.R. Co., 306 Ill. 486, 138 N.E. 155 (1923); 
Accord, McApline v. Dimick, 326 Ill. 245, 157 N.E. 235 (1944). 

* Tilinois Central R.R. v. Commonwealth, 305 Ky. 486, 204 S.W.2d 973 (1947); 
International Shoe Co. v. Commonwealth, 305 Ky. 636, 204 S.W.2d 976 (1947). Both 
cases were decided on the same day. 

“People v. Ford Motor Co., 271 App. Div. 141, 63 N.Y.S.2d 697 (3d Dep’t. 1946); 
Lee v. Ideal Roller and Mfg. Co., 92 N.Y.S.2d 726 (1949); Kouff v. Bethlehem-Almeda 
Shipyard, 90 Cal. App.2d 322, 202 P.2d 1059 (1949); Ballerini v. Schlagelock Co., 100 
Cal. App.2d 860, 226 P.2d 771 (1950). 

@ Supra note 9. 

* Two months after this decision the federal minimum wage standard for women 
was held unconstitutional. Adkins v. Children’s Hospital of District of Columbia, 261 
US. 525, 43 Sup. Ct. 394 (1923). 

*“Any person entitled to vote at a general or special election or at any election 
at which propositions are submitted to a yn vote in this state shall on the day of 
such election, be entitled to absent himself from any services or employment in which 
he is then engaged or employed, for a period of two hours between the time of opening 
and closing the polls and such voter shall not because of so absenting himself be liable 
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stantial change, and the Illinois court has not passed directly upon either 
re-enactment. In Zelney v. Murphy,’* however, the Supreme Court of 
Illinois referred to the 1923 decision and indicated that a more favorable 
interpretation of the statute might be made in the light of recent constitu- 
tional development. 


The four intermediate state courts’ reached a decision contrary to 
the Illinois case upon the basis of their interpretation of “public welfare.” 
This is understandable, for prior to these decisions the landmark federal 
cases of West Coast Hotel v. Parrish ** and Nebbia v. New York ** marked 
a profound change in the judicial attitude toward due process. The court 
in the instant case adopted the rationale of the favorable state decisions, and 
incorporated political welfare within the meaning of public welfare. »® 
Political welfare thereby is accorded the protection of the police power. 


Justice Jackson’s criticism of the majority opinion seems to stem mainly 
from his indignation at the thought that an American citizen needs to be paid 
to exercise his right of franchise. In his judgment such a statute is contrary 
to the public welfare. Many would agree with his position but it is not 
effectual against the court’s inevitable argument that, “if our recent cases 
mean anything, they leave debatable issues as respects business, economic, 
and social affairs to legislative decision.” *° Justice Jackson’s attack on the 
majority’s analogy between “pay while voting” and minimum wage laws is 
notable. For, as he pointed out, it does not follow that since the state may 
maintain a minimum wage for hours worked that it can compel payment for 
time not worked. 


The continued reluctance of the Supreme Court to invalidate any 
economic regulation gives rise to a serious question as to what extent, if any, 


to any penalty nor shall any deduction be made on account of such absence from his 
usual salary or wages; Provided, however that application for such absence shall be 
made prior to the day of election. The employer may specify the hours during which 
said employee may absent himself as aforesaid . . . who shall directly or indirectly 
violate the provision of this section shall be deemed guilty of a misdemeanor and be 
fined in any sum not less than fifty dollars ($50) nor more than three hundred 
dollars ($300). Inu. Rev. Srat., c. 46, § 17-15 (1951). 

*“The growing complexity of our economic interests has inevitably led to an in- 
creased use of regulatory measures in order to protect the individual so that the public 
good is reassured by safeguarding the economic structure upon which the good of all 
depends.” 387 Ill. 492, 498, 56 N.E.2d 754, 758 (1944). 

*See note 10 supra. 

*300 U.S. 379, 57 Sup. Ct. 578 (1937) (minimum wage requirement held con- 
stitutional). 

*291 U.S. 502, 54 Sup. Ct. 104 (1934) (upheld the constitutionality of state fixing 
milk prices). 

*“The public welfare is a broad and conclusive concept. The moral, social, 
economic, am physical well-being of the community is one part of it, the political well- 
being another.” Day-Brite Lighting v. State of Missouri, 342 U.S. 421, 424, 72 Sup. Ct. 
405, 408 (1952). 

* Id. at 421, 72 Sup. Ct. at 408. 
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due process remains as a safeguard to economic rights. The only way 
meaning can be given “substantive” due process is by questioning the reason- 
ableness of the regulation challenged. 


Applying the “reasonableness” test to the instant case, the court would 
have some difficulty in defending the statute. For the Missouri provision 
was enacted in 1897 when the average working day was 14 to 16 hours, 
meager transportation made access to the polls difficult, and organized labor 
was left unprotected from unruly employers. In view of present con- 
ditions, however, the typical working day is eight hours, transportation 
facilities are abundant and convenient, and since the advent of strong 
labor organizations, employer dominance over the employee’s voting has 
been negligible. The reasonableness of the Missouri statute is not enhanced 
by the fact that the protected employee is not required to vote; it is sufficient 
that he be entitled to vote. *1_ Further, it would appear that the purpose of 
the statute might be accomplished without placing a burden on any individual 
by extending the hours the polls remain open.** It may be questioned 
whether such an unnecessary burden is in fact reasonable. 


A thorough examination of the operative facts discussed in the light of 
the “reasonable” test might sustain the present holding. But a decision 
made in this manner does not create the basis of a dangerous precedent as 
does such wide-sweeping general phrases as, “we do not sit as a super- 
legislature to weigh the wisdom of legislation,” ** “regulations of business 
necessarily impose burdens on the enterprise . . . those are part of the costs 
of our civilization,” ** and “police power which is adequate to fix the 
financial burden for one is adequate for another.” ** Holdings confined to 
the relevant facts are not easily adopted for precedent. For the sake of an 
economic minority, due process should not be rendered null and without 
meaning. 

In view of the principal decision it is clear that the Illinois statute is 
valid under the federal constitution; for the Missouri provision is broader 
than the Illinois provision. ** In Illinois, as in other states, however, the 
validity of the statute under the state constitution remains uncertain. One 
may only speculate in view of the instant case coupled with other recent 


“In the instant case the employee absented himself from his job not only for the 
purpose of voting, but also to campaign and “get out” the vote. 

*In the Day-Brite case, supra note 19, the —_ remained open until 7 P.M. and 
the employee usually quit work at 4:30 P.M. The facts also show that the employee 
lived 200 feet from the polling place and that it only took him five minutes to vote at 
about 5 P.M. Further, it only took him twenty minutes to get from his home to work. 

* Day-Brite Lighting, Inc. v. State of Missouri, 342 U.S. 421, 423, 72 Sup. Cr. 405, 
407 (1952). 

“Id. at 424, 72 Sup. Ct. at 408. 

* Ibid. 

* The Missouri provision provides for four hours leave between the opening and 
closing of polls while the Illinois provision only requires two. 
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state decisions?’ that the Illinois provision would be held free from 
state constitutional objections. 

The primary importance of the principal case will be in its effect upon 
projected social-economic regulations. This is especially true in regard to 
“pro-labor” legislation. Would compulsory paid vacations be valid? 
Economic interests are accorded one hope of protection by the court’s 
reservation that cases may be imagined where an employer would be re- 
quested to pay wages for a period that has no relation to any legitimate end. 
In the words of the court, “Those cases can await decision, as and when 


they arise.” 28 
DonaLp ADAMS 


CRIMINAL LAW-—Reckless Homicide is Separate and Distinct from In- 
voluntary Manslaughter. (Illinois) 


Max Garman was indicted in three counts for the crime of reckless 
homicide, and in three other counts of the same indictment, he was charged 
with involuntary manslaughter. The jury returned a verdict of not guilty 
on the manslaughter charge, but guilty on the charge of reckless homicide. 
Judgment was entered upon the verdict and sentence was pronounced. 
On writ of error, held: Judgment affirmed. People v. Garman, 411 Ill. 279, 
103 N.E.2d 636 (1952). 

The defendant’s principal contention was that the Reckless Homicide 
Act? did not create a new crime, but merely prescribed a new penalty for 
the old offense of manslaughter; and that the jury’s verdict of “not guilty” 
on the manslaughter charge operated as an acquittal of reckless homicide. 
However, the court concluded that reckless homicide is a new crime, 
separate and distinct from manslaughter. The court said that the two 
offenses could be distinguished on these grounds: (1) involuntary man- 
slaughter is a felony, while reckless homicide is a misdemeanor; (2) involun- 
tary manslaughter is a common-law crime, whereas reckless homicide is 
purely statutory in origin; and (3) involuntary manslaughter includes any 
unintended killing, in the commission of either an unlawful act or a lawful 


* Tide Water Associated Oil Co. v. Robinson (appeal from Cal. Superior Court, 
County of Contra Costa, decision of Feb. 6, 1952). The Supreme Court affirmed with- 
out opinion the validity of the California statute on the basis of Day-Brite v. Missouri. 
13 C.C.H. US. Sup. Cr. Butt. 6 (Oct. 13, 1952). See note 10 supra. 

* Day-Brite Lighting, Inc. v. State of Missouri, 342 U.S. 421, 424, 72 Sup. Ct. 405, 
407 (1952). 

*“Any person who drives a vehicle with reckless disregard for the safety of others 
and thereby causes the death of another person shall be guilty of the offense of reckless 
homicide. Any person convicted of reckless homicide shall be punished by a fine of 
not less than one hundred dollars ($100) or more than one thousand dollars ($1,000), 
or by imprisonment in the county jail for a determinate period of not less than sixty 
(60) days and not more than six (6) months, or by both such fine and such imprison- 
ment, or by imprisonment in the penitentiary for an indeterminate period of not less 
than one (1) year or more than five (5) years.” Int. Rev. Srat., c. 38, § 364a (1951). 


/ 
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act which might probably produce death, * while reckless homicide applies 
only wehre the death was caused by defendant’s driving a vehicle with 
“reckless disregard for the safety of others.”* It is obvious that reckless 
homicide is not identical to involuntary manslaughter. 


That a lesser penalty has been prescribed for one of two offenses does 
not warrant the conclusion that the legislature intended the one to be en- 
tirely separate and distinct from the other. Rather, it would lend support 
to the argument that the legislature intended to create a lesser offense, 
included in the greater. That one offense is ancient and the other is new 
does indicate that the two art not identical, but it does not preclude the 
younger crime from being a lesser degree of the older. That a specific act 
is essential to the newly created crime, while it is not necessary, but may 
be present, in the older offense should not be a sufficient reason for holding 
that the two offenses are entirely separate and distinct. If two crimes are 
in all other respects identical, but one element differs in degree, it would 
appear that the offense requiring the lesser degree of that element should be 
considered a lesser offense, included within the other. 


Reckless homicide is much narrower in its scope than involuntary 
manslaughter. Death caused by any instrumentality may constitute in- 
voluntary manslaughter. Only that death which is occasioned by the opera- 
tion of a vehicle will constitute reckless homicide. The language of the 
Involuntary Manslaughter Act is sufficiently broad to cover the case of a 
killing through the driving of a vehicle.* Since driving a vehicle may be 
an element of involuntary manslaughter, the mere fact that reckless homi- 
cide involves driving a vehicle should not take it entirely outside of the 
crime of involuntary manslaughter. 


A reasonable method of classifying and categorizing offenses might 
be upon the basis of the elements of the crimes, the acts of the offender. It 
can be argued that the elements of involuntary manslaughter, as enunciated 
by the Illinois courts, are identical to those involved in the statutory 
definition of reckless homicide. In cases prosecuted under the involuntary 
manslaughter statute, before the Reckless Homicide Act was adopted, it was 
held that a person could be convicted of involuntary manslaughter if he 
killed another through reckless or wanton driving.* At first glance, it 
would appear that reckless or wanton driving is the same as driving with a 


*“Involuntary manslaughter shall consist in the killing of a human being without 
intent to do so, in the commission of an unlawful act, or a lawful act, which probably 
might produce such a anes: in an unlawful manner: Provided, always that where 
such involuntary killing shall happen in the commission of an unlawful act, which in 
its consequences naturally tends to destroy the life of a human being, or is committed in 
the prosecution of a felonious intent, the offense shall be deemed and adjudged to be 
murder.” Iti. Rev. Srat., c. 38, § 363 (1951). 

*See note 1, supra. 

*People v. Littwin, 378 Ill. 567, 39 N.E.2d 5 (1941); People v. Jeffers, 372 Ill. 590, 
25 N.E.2d 35 (1939); People v. Allen, 368 Ill. 368, 14 N.E.2d 397 (1937); People v. 
Camberis, 297 Ill. 455, 130 N.E. 712 (1921). 

*See note 4, supra. 
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“reckless disregard for the safety of others.”® But it is the generally ac- 
cepted view that statutes such as the Reckless Homicide Act were designed 
to facilitate conviction in those cases where the negligence or recklessness 
proved is not sufficient to support a conviction of involuntary man- 
slaughter. * 

If the degree of recklessness necessary to prove involuntary man- 
slaughter was so high that it was difficult to prove, and if the legislature 
enacted the Reckless Homicide Statute to facilitate convictions, the legisla- 
ture msut have intended to reduce the degree of recklessness required. The 
generally accepted view toward similar statutes in other jurisdictions is that 
the degree of recklessness is reduced. If this view is accepted, no one would 
disagree with the Illinois court’s holding that involuntary manslaughter and 
reckless homicide are not identical. 

Although it did not affect the decision of the instant case, it is un- 
fortunate that the court made the remarks about double jeopardy which it 
did. Justice Hershey stated that there is no reason why the same set of 
facts may not give rise to separate crimes, and that where there are separate 
and distinct offenses, even if arising from the same transaction, the defense 
of former jeopardy is not available. This is a proper statement of the law, 
but it has no application to the Garman case. People v. Garman did not in- 
volve a question of double jeopardy because it involved only one indictment 
and one trial. 

The better view would seem to be that a statute such as the Illinois 
Reckless Homicide Act creates a crime lesser in degree than involuntary 
manslaughter, but included within the greater offense.* If this is true, a 
conviction or acquittal of either would bar a subsequent prosecution for the 
other. *° The only distinctions between the elements involved in each are: 
(1) reckless homicide applies only where the instrumentality employed is 
a vehicle, whereas involuntary manslaughter may apply to any killing, with- 
out regard to the instrumentality employed; (2) involuntary manslaughter 
involves a higher degree of recklessness than does reckless homicide. Thus, 
involuntary manslaughter may involve driving a vehicle. Recklessness is 
involved in both, the only difference being one of degree. In stating that 
reckless homicide is entirely separate and distinct from manslaughter, the 
court implied that a person could be convicted of manslaughter, pay the 
penalty, and then be convicted of reckless homicide, because the two 
offenses involve different elements. 12 


*See note 1, supra. 

* Moreland, A Rationale of Criminal Negligence, 32 Ky. L.J. 221, 245 (1944). 

*State v. Phelps, 151 Kan. 199, 97 P.2d 1105 (1940); State v. Gloyd, 148 Kan. 706, 
84 P.2d 966 (1938); State v. Stanford, 204 La. 439, 15 So.2d 817 (1943); State v. Vinzant, 
200 La. 301, 7 So.2d 917 (1942); State v. Porter, 176 La. 673, 146 So. 465 (1933). 

°See note 8, supra. 

* 22 C.J.S., Criminal Law § 283. 

* People v. Koblitz, 401 Ill. 224, 229, 81 N.E.2d 881, 884 (1948); People v. Flaherty, 
396 Ill. 304, 309, 71 N.E.2d 779, 781 (1947); People v. Loftus, 395 Ill. 479, 483, 70 N.E.2d 
573, 575 (1946). 
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Freeland v. People ? announced that if the defendant could not pos- 
sibly have been convicted upon the prior prosecution of the offense charged 
in the second prosecution, he cannot plead former jeopardy. Thus, if the 
court was correct in assuming that reckless homicide is not a lesser offense, 
included within involuntary manslaughter, it correctly follows that a 
prosecution for one would not bar a prosecution for the other. If, however, 
involuntary manslaughter does include reckless homicide, a defendant could 
be prosecuted only once. The court failed to distinguish between those 
cases where two crimes such as robbery and kidnapping ** arise out of the 
same transaction and cases where the only difference in the elements of the 
crimes is a difference of degree. 

If the dictum of this case is to be applied as law, the result will be that 
a defendant may be twice prosecuted for the same act—once for involuntary 
manslaughter and then for reckless homicide. But the evil will not stop 
there. If this dictum is accepted as law, and a defendant is charged only 
with manslaughter, he cannot be acquitted of manslaughter and convicted 
of reckless homicide. Instead, the state would be forced to bring a new 
indictment and the whole case would be prosecuted a second time. This 
view would allow a conviction of both involuntary manslaughter and reck- 
less homicide upon the same prosecution, and for a single act. If the two 
crimes are so separate and distinct as to permit subsequent prosecutions for 
each, they are surely sufficiently separate and distinct to permit concurrent 
prosecutions and convictions. Such a result appears unduly harsh, in- 
equitable, and unwarranted where the only difference between the two 
crimes is the degree of recklessness involved. 


DonaLp F. Storm 


CRIMINAL LAW-Scienter as an Element of a Statutory Crime. (United 
States) 


One Joseph Morissette was indicted and convicted for stealing govern- 
ment property.* At the trial, the court excluded evidence that he did not 
intend to steal the property, but thought that it had been abandoned. 
Instead, the trial court charged: “The question on intent is whether or not 
he intended to take the property.” The court ruled that the felonious intent 
is to be presumed from the act. The Court of Appeals affirmed on the 
ground that no intent was necessary to constitute the crime created by the 


* 16 Ill. 380, 382 (1855). 
* People v. Koblitz, supra note 11. 
118 USC. § 641 (1948). This section provides: “Whoever embezzles, steals, pur- 
loins, or knowingly converts to his own use or the use of another, . . . , money, or thing 
of value of the United States ..., or any property made or being made under contract 
for the United States. . . 

“Shall be fined not more than $10,000 or imprisoned not more than ten years, or 
both; but if the value of such property does not exceed the sum of $100, he shall be fined 
not more than $1,000 or imprisoned not more than one year, or both.” 
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statute.* On appeal to the Supreme Court, held: Reversed. Morissette v. 
United States, 342 U.S. 246, 72 Sup. Ct. 240 (1952). 


Mr. Justice Jackson delivered the opinion of the Court, tracing the 
development of the ordinary requirement of scienter to constitute a crime, 
and the later rise of the so-called “public welfare offenses,” which do not 
require intent. The Court concluded that “where Congress borrows terms 
of art in which are accumulated the legal tradition and meaning of centuries 
of practice, it presumably knows and adopts the cluster of ideas that were 
attached to each borrowed word in the body of learning from which it was 
taken and the meaning its use will convey to the judicial mind unless other- 
wise instructed.” * The Court said that scienter has always been an essential 
element of “stealing,” and that when a statute makes it a crime to “steal,” the 
Congress is to be presumed to have used the word in its legal sense. * 


It must be noted ,at the outset, that the Morissette case does not, in any 
sense, hold that Congress cannot prescribe crimes which do not require a 
criminal intent. Nor does the case hold that, to make an act punishable 
regardless of intent, the Congress or legislature would have to declare ex- 
pressly that no intent would be required as an element of the offense. The 
Morissette case simply holds that where Congress has employed terms of 
art, terms with a fixed legal definition, and has expressed no contrary in- 
tention, the Court should not assume that the Congress intended to create 
a new offense, rather than merely prescribe a penalty for the old offense. 


Sayre traces the history of the “public welfare offenses” and the de- 
cisions holding that criminal intention is not an element of such crimes 
where the statute violated is a purely regulatory measure, and where the 
proof of guilty knowledge would be so difficult as to render the statute 
nugatory if it were insisted that scienter be shown in order to get a con- 
viction.* The origin of the “public welfare” doctrine in this country was 
in the case of Barnes v. State.* It was there said, by way of dictum,’ that 
it was not necessary that a defendant know that a person was a common 
drunkard to be indicted and convicted for the offense of selling liquor to 
a common drunkard. The court based this conclusion on the fact that the 


* This conclusion was based upon the failure of Congress to declare expressly that 
intent should be a requisite to the crime, and the previous decisions of United States v. 
Behrman, 258 U.S. 280, 42 Sup. Ct. 303 (1921); and United States v. Balint, 258 U.S. 250, 
42 Sup. Ct. 301 (1921) which had held that no intent was required for conviction where 
the statute involved forbade certain sales of narcotics. 

® Morissette v. United States, 342 U.S. 246, 263, 72 Sup. Ct. 240, 250 (1952). 

*United States v. Trinder, 1 F. Supp. 659 (D.C. Moat. 1932) “Stealing” imports 
“larceny.” 

*Sayre, Public Welfare Offenses, 33 Cot. L. Rev. 55, 56-67 (1933). 

*19 Conn. 398 (1849). 

"The case was actually decided upon the ground that the defendant should have 
been allowed to show that he had given his clerks specific directions to sell no liquors 
to common drunkards. Thus, from the holding of the case, it appears that the element 
of — was not completely eliminated, even in the case of selling to a common 
drunkard. 
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statute involved declared knowledge to be necessary when liquor was sold 
to a person addicted to habits of intoxication, but did not include this 
qualification of knowledge in the next clause dealing with “selling to a 
common drunkard.” The court said this was not unusual and pointed out 
the situations where knowledge is not required—sale of liquor to minors, 
seduction of a female under 21 years of age, enticement, and adultery. 


In a sense, all the criminal laws are designed to regulate the conduct of 
individuals, and therefore might be classed as public welfare laws. But 
more often, “public welfare statutes” are considered to be limited to deal- 
ings with dangerous commodities, such as adulterated foods, contaminated 
milk, or narcotics. Further, the concept that a crime consists of a criminal 
act, coupled with a criminal intent is deeply ingrained in our criminal law. 
Although the Morissette case does not say that the element of intent can 
be eliminated only from purely “public welfare offenses,” the Court in- 
timates that there may be some limitations upon the doctrine of the “public 
welfare offenses” by pointing out Judge Cardozo’s distinction between 
crimes that are infamous and minor offenses.* Those crimes that are in- 
famous ordinarily require scienter.® “Stealing, larceny, and its varients and 
equivalents were among the earliest offenses known to the law that existed 
before legislation .. .” Such crimes are infamous. *° 


The Court distinguished the decisions of United States v. Bebrman™ 
and United States v. Balint ** on the ground that the acts there regulated 
were sales of narcotics, and that the statute had created a new offense con- 
sisting solely of forbidden acts or omissions. Further, the regulation of 
the dispersal of narcotics was necessary to protect the public health, welfare, 
and safety. It is hard to see how the public welfare would be endangered 
any more by the man who steals government property than it is by the one 
who takes private property. 

It should be noted that even in the purely “public welfare statutes” the 
element of intent is not completely eliminated. Thus, it has been held that 
a child under twelve who made an illegal sale of intoxicating liquor in her 
mother’s presence and under her direction could not be convicted unless 
it were proved that the child acted with intelligence and capacity and an 
understanding of the unlawful act charged. ** Also, the Massachusetts court 
charged a jury that if a wife made illegal sales of intoxicating liquors in the 
presence of her husband, she would be deemed to have been acting under his 
coercion, and should be acquitted, ignoring the fact that the public welfare 
statute did not require intent as an element of the crime. ** And it has been 


* Morissette v. United States, 342 U.S. 246, 251, 72 Sup. Ct. 240, 247 (1952). 

* Tenement House Dept. v. McDevitt, 215 N.Y. 160, 168, 109 N.E. 88, 90 (1915). 
” Morissette v. United States, 342 U.S. 246, 260, 72 Sup. Ct. 240, 248 (1952). 

4258 US. 280, 42 Sup. Cr. 303 (1922). 

258 US. 250, 42 Sup. Ct. 301 (1922). 

% Commonwealth v. Mead, 10 Allen 399 (Mass. 1865). 

* Commonwealth v. Daley, 143 Mass. 11, 18 N.E. 579 (1888). 
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held that a statute expressly abolishing the defense of insanity at the time 
the offense was committed is unconstitutional as a deprivation of due 
process under the state constitution.** Thus, it can be argued that the 
“public welfare statutes” cannot deprive a man of his defense of insanity. 
Although this question may be purely academic, since a man is not likely to 
try to prove himself insane to escape a light fine, it might become very im- 
portant if the Supreme Court had decided the Morissette case for the prose- 
cution and opened the door for the extension of the “public welfare 
doctrine” to serious felonies. Such a decision would mean that the element 
of intent could be disregarded in felony cases where there was no mani- 
festation of an intention by Congress as to the requirement of intent. 

Although mentioned in the opinion, United States v. Dotterweich** 
was not expressly distinguished. The offense charged there was also a viola- 
tion of the narcotics laws, and the statute involved did not employ common- 
law “terms of art” in defining the offense. It is interesting to note, however, 
the similarity in the language used by Mr. Justice Murphy in his dissent, 
with that of Mr. Justice Jackson in the Morissette case. In the Dotterweich 
case, Mr. Justice Murphy said: “But in the absence of clear statutory 
authorization it is inconsistent with established canons of criminal law to rest 
liability on an act in which the accused did not participate and of which 
he had no personal knowledge. Before we place the stigma of a criminal 
conviction upon any citizen the legislative mandate must be clear and 
unambiguous.” ** 

Perhaps the best summary of the result of the Morissette decision is to 
be found in the following quotation from Mr. Justice Jackson’s concurring 
opinion in Krulewitch v. United States: ** “But it is well and wisely settled 
that there can be no judge-made offenses against the United States and that 
every federal prosecution must be sustained by statutory authority.” 

In construing statutes similar to the one involved here, the courts should 
always remember that the true menace to society is the intentional and not 
the innocent wrongdoer. Further, it must be remembered that the threat 
of the stigma which attaches to one’s name upon the conviction of a crime 
is a very real deterrent to criminality. If the laws generally permit the 
convictions of morally innocent and respected persons for serious crimes, 
this deterring factor is lost and all that is left are the bludgeons of fine and 
imprisonment. 


Donap F. Storm 


* State v. Strasburg, 60 Wash. 106, 110 P. 1020 (1910). 
© 320 U.S. 277, 64 Sup. Ct. 134 (1943). 
* Id. at 286, 64 Sup. Ct. at 139. (The defendant was the president of a corporation 


which had violated the narcotics laws). 
% 336 US. 440, 456, 69 Sup. Ct. 716, 724 (1947). 
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CRIMINAL PROCEDURE-—Defendant’s Answer No Longer Conclusive 
in Indirect Criminal Contempt Proceedings. (Illinois) 


Gholson, a chiropractor, was being tried for violation of the Medical 
Practice Act. A contempt petition was filed against Gholson and his wife 
charging them with deliberate and wrongful intent to influence the jurors 
by publication and circulation of advertisements and by organizing a dis- 
turbing motor caravan the first day of trial. Defendants’ verified answer 
averred that the advertisements were part of Gholson’s general advertising 
policy and denied any responsibility for the motor caravan. Defendants 
were found guilty of contempt in circuit court and appealed on the ground 
that their verified answers, denying the alleged wrongful acts, were con- 
clusive and constitute a complete purge of contempt. Appellate court 
affirmed, 344 Ill. App. 199, 100 N.E.2d 343 (2d Dist. 1951). On appeal to 
the Supreme Court, held: Reversed and remanded. Lower court and parties 
proceeded under the doctrine of “purgation by oath,” and the answers were 
sufficient under this rule. However, “purgation by oath” will no longer 
be adhered to. Defendants should not be discharged, but inquiry should be 
made on the issues presented by the charges and answers. People v. Gholson, 
412 Ill. 294, 106 N.E.2d 333 (1952). 


Instances where a supreme tribunal will squarely reverse a rule after 
upholding it in an earlier case at the same term of court are rare indeed. The 
prinicipal case, decided May 22, 1952, is a judicial oddity in this respect, for 
it overrules a venerable line of authority extending down to People v. 
Ryan, decided March 20, 1952. The motivation prompting contrary 
rulings within so short a time span is best understood against the background 
of common law and Illinois contempt procedures. 


Although the common law concept of contempt boasts a formidable ar- 
ray of categories and fine distinctions, Illinois doctrines in this area have been 
comparatively well settled. The major distinction, between civil and criminal 
contempts, is rarely troublesome. Criminal contempt includes acts in 
disrespect of the court or its process and those tending to obstruct justice, 
while civil contempt consists in failing to do something which the contemnor 
is ordered by the court to do for the benefit of another party to the 
proceedings. * 


Criminal contempts may be either direct or indirect (constructive or 
consequential), and here distinction grows more difficult. Roughly, a direct 
contempt is one committed in the presence of the court in session or of the 
judges in chambers, while an indirect contempt is one committed outside 
the presence of the court.* Prior to May 22, 1952, this distinction was im- 


1412 Ill. 54, 104 N.E.2d 821 (1952). 
* People v. Redlich, 402 Ill. 270, 83 N.E.2d 736 (1949). 
* Stuart v. People, 4 Ill. 395 (1842). 
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portant procedurally because the unique common law doctrine of jura- 
mentum purgatorium (purgation by oath) was applicable in cases of in- 
direct criminal contempts, but could not be invoked in cases of civil* or 
direct criminal contempts. ° 


Numerous Illinois decisions had reiterated the principles of purgation 
by oath, ° which, stated simply, permitted a defendant, where an alleged 
contempt was not committed in the presence of the court, to purge himself 
of the contempt charge by a sworn answer denying the wrongful acts. If 
the answer were false, the remedy was indictment for perjury. The doc- 
trine is an ancient one, attributed to the early days of the Court of King’s 
Bench.’ It was abandoned in England in 1796, but was good law when the 
colonies broke away from England. Many American jurisdictions have 
since repudiated it, by statute or judicial decision, and it has been modified 
in others.* The Supreme Court of the United States first refused to apply 
the doctrine in a decision by Justice Holmes in 1906, ° and in 1932, Justice 
Cardozo found the time had come “‘to stamp out its dying embers.” *° 


Until the instant case, however, the Illinois court perceived no per- 
suasive reasons in either of the federal decisions for abandoning the ancient 
rule. Justice Holmes had refused to apply the doctrine in a singular fact 
situation, wherein the alleged contempt was, in effect, murder of a prisoner 
in defiance of a Supreme Court stay order. *? Outraged at the thought of 
being forced to fit punishment for perjury to the crime of murder, Holmes 
denied the application of the doctrine to the facts. Unfortunately, he made 


*People v. Seymour, 272 Ill. 295, 111 N.E. 1008 (1916). 

*People v. Sherwin, 353 Ill. 525, 187 N.E. 441 (1933). Direct criminal contempt 
may be punished summarily by the court without pleading, notice, or answer. 

*People v. Ryan, 412 Ill. 54, 104 N.E.2d 821 (1952); People ex rel. Chicago Bar 
Association v. Novotny, 386 Ill. 536, 54 N.E.2d 536 (1944); People v. Whitlow, 357 IIL. 
34, 191 N.E. 222 (1934); People v. Rongetti, 344 Ill. 107, 176 N.E. 292 (1931); People 
v. McLaughlin, 334 Ill. 354, 166 N.E. 67 (1929); People v. McDonald, 314 Ill. 548, 145 
NE. 636 (1924); People v. Severinghaus, 313 Ill. 456, 145 N.E. 220 (1924); People v. 
Seymour, 272 Ill. 295, 111 N-E. 1008 (1916); Oster v. People, 192 Ill. 473, 61 NE. 
469 (1901). 

"For historical background, see Curtis, The Story of a Notion in the Law of 
Criminal Contempt, 41 Harv. L. Rev. 51 (1927); and 4 Biackstonge’s CoMMENTARIES 
286-7 (14th ed. 1803). 

*For a collection of the cases, see 9 L.R.A. (n.s.) 1119 (1907); L.R.A. 1917E, p. 654; 
Thompson, Procedure in Cases of Criminal Contempts, 5 Crim. L. Mac. 483 (1884). 

* United States v. Shipp, 203 U.S. 563, 27 Sup. Ct. 165 (1906). 

* Clark v. United States, 289 U.S. 1, 19, 53 Sup. Ct. 465, 471 (1932). 

"The Supreme Court had stayed the execution of one Johnson, a colored man 
convicted of rape in Hamilton County, Tenn. It was alleged that Sheriff Shipp and 
other defendants conspired to break into the jail for the purpose of lynching Johnson 
with intent to show contempt for the Supreme Court order. In furtherance of this 
conspiracy, a mob, including the defendants, except Sheriff Shipp and Night Jailer 
Gibson, broke into the jail, took Johnson out and hanged him, the sheriff and Gibson 
pretending to do their duty but really sympathizing with and abetting the mob. United 
States v. Shipp, 203 U.S. 563, 27 Sup. Ct. 165 (1906). 
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no detailed analysis of the ancient procedure in terms of modern policy 
considerations, an omission all too characteristic of subsequent opinions on 
the subject. 


Justice Cardozo condemned the doctrine as antiquated procedure. “It 
has taken its place with ordeal and wager of law and trial by battle among 
the dimly remembered curios of outworn modes of trial,” ** he declared, and 
rested his case on the issue of old age alone. 


Cardozo’s opinion borrowed heavily from a 1927 Harvard Law Review 
article ** which not only criticized the historical basis of purgation by oath 
but raised the most serious argument against the actual operation of the old 
procedure, viz., a clever contemnor might employ ambiguous language, deny 
contumacious intent under oath, and escape with no more punishment than 
the indignity of pseudo-apology to the court. A perjury conviction would 
be practically impossible under the circumstances. 


Frustrating cases savoring of clever contempt led to modifications of 
the doctrine in many jurisdictions. In 1940 Illinois gave some evidence of 
joining the trend in People v. Parker,** where an answer denying contu- 
macious intent was held not conclusive of the contempt charge. But it 
became apparent that the Parker case had worked no great inroads on the old 
rule when the Illinois court gave purgation by oath a vote of confidence in 
the Ryan case. In that decision Justice Schaefer summarized the rule of the 
Parker case as follows: “An exception (to purgation by oath) exists where 
the critical issue is the intention with which admitted acts were performed; 
in such cases, a sworn answer will not purge if the admitted conduct is 
inconsistent with the alleged intention of the contemnor.” ** 


The principal case forthwith presented an opportunity for interpretation 
of this rule. The result, however, was not interpretation, but a firm exercise 
of judicial legislation. The suspicion that it was now dealing with the 
classic case of the “clever contemnor” impelled the court to admit the in- 
adequacy of the perjury remedy and renounce purgation by oath absolutely. 
If the court felt a measure of embarrassment in handing down contrary 
rulings at the same term of court, it revealed none in a summary declaration 
that “. .. all previous decisions . . . applying that doctrine . . . are hereby 
expressly overruled.” *° 


* Clark v. United States, 289 U.S. 1, 19, 53 Sup. Ct. 465, 471 (1932). 

* Curtis, The Story of a Notion in the Law of Criminal Contempt, 41 Harv. L. Rev. 
51 (1927). 

4 374 Ill. 524, 30 N.E.2d 11 (1940). 

* 412 Ill. 54, 58; 104 N.E.2d 821, 823 (1952). 

©412 Ill. 294, 303; 106 N.E.2d 333, 338 (1952). Considerably more embarrassed 
than the court by the sudden switch in doctrine were the editors of the University of 
Illinois Law Forum. A student case comment on People v. Ryan slated for publication 
in the Forum’s summer issue had been set in type when the Gholson decision was re- 
leased. It was the first time in the history of the Forwm that a comment upon an Illinois 
Supreme Court decision had grown obsolete before publication. 
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Some members of the bar may regret that the justices felt it necessary 
to increase the contempt powers of Illinois courts. The decision, however, 
is certain to produce praise on at least two scores. First, Illinois doctrine 
now squares with the modern trend to reject the indirection of a procedure 
that could be justified only as historical accident. Second, absolute abandon- 
ment of purgation by oath supplies certainty in an area of law recently 
threatened with an elusive “exception.” Perhaps more important than 
the substantive content of the decision, however, is the fact that the case 
evidences the willingness of the court to re-examine ancient doctrines in the 
light of the particular operative facts at hand. 


ALAN WIENMAN 


FUTURE INTERESTS—Time of Reference of Words of Survivorship in 
the Limitation of a Remainder. (Illinois) 


Plaintiff, as trustee under the will of Howard B. Jackson, brought a 
suit to construe the will in the Circuit Court of Cook County. By his will 
the testator directed that after the death of two income beneficiaries “the 
trust shall cease and terminate and the principal . . . shall be transferred and 
delivered by my trustee to my nephew, Arthur S. Jackson, or if he be dead, 
then to his lawful heirs.” The nephew survived the testator but prede- 
ceased the life beneficiaries. The lower court held that the words of sur- 
vivorship referred to the time of the testator’s death and, since the nephew 
survived the testator, he acquired an indefeasibly vested interest in the 
corpus of the trust. On appeal, held: Reversed and remanded. The re- 
mainder to Arthur was vested, subject to divestiture by his death at any 
time prior to the death of the last life beneficiary. The words of survivor- 
ship in the limitation of a remainder in a will refer to the termination of 
the particular estate, i.e., to the time at which the remainder is to vest in 
possession. ‘Therefore the trust estate goes to Arthur’s “lawful heirs,” 
including his widow. Harris Trust & Savings Bank v. Jackson, 412 Ill. 261, 
106 N.E.2d 188 (1952). 

Words of survivorship employed in limiting future interests have 
often caused difficulty in the construction of wills. When a testator limits 
an estate “to A for life, remainder to B, or if he be dead, then to C,” it is not 
at all clear whether he means “if B be dead at my (the testator’s) death” or 
“if B be dead at A’s death.” The earlier English cases and a minority of 
jurisdictions in the United States have taken the view that in such cases 
the words of survivorship have reference to the time of the testator’s death. 3 


*Edwards v. Symons, 6 Taunt. 213, 128 Eng. Rep. 1016 (1815); O’Brien v. 
Daugherty, 1 App. D. C. 148 (1893); Moore v. Cook, 153 Ga. 840, 113 S.E. 526 (1922); 
Alsman v. Walters, 184 Ind. 565, 106 N.E. 879 (1914); Re Patterson, 227 Mich. 486, 198 
N.W. 958 (1924); Morris’s Estate, 270 Pa. 120, 113 Atl. 61 (1921). 
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The preferred view and that prevailing by the great weight of authority, 
however, is that the reference is to survivorship at the termination of the 
prior estate. * 


Although a few early Illinois cases adopted the minority rule, * after 
1858 it became fairly well settled that “when a gift over is preceded by a 
particular estate, the gift over will usually take effect if the contingency 
happens at any time during the period of the particular estate.” * 


In 1944, however, in the case of Murphy v. Westhoff,® the Illinois 
Supreme Court almost completely reversed its position and held that a gift 
over on the death of a remainderman was conditioned on his death within 
the testator’s lifetime. Due to the peculiar wording of the devise in that 
case, perhaps the Court’s decision is at least explainable. The limitation, 
briefly, was “to A for life, remainder to B, C, and D, and in the event of the 
death of one of them or more then to the survivors or survivor of them.” 
The phrase “in the event of the death,” on which the court seemed largely 
to base its decision, has often been misinterpreted. Here the court relied 
wholly on cases where the devise was merely “to A, and in the event of his 
death, then to B.”® In such cases the courts have very properly held that 
“death” refers to death in the life of the testator.’ It is suggested, however, 
that those cases bear no analogy to cases where the person whose death is 
involved is given a remainder preceded by an intermediate estate, and that 
the court merely confused the two types of limitations. Then, in 1948, the 
decision in Peadro v. Peadro® added to the already existing confusion. 
There the devise was “to A for life, remainder to B, C, D, and E, or the 
survivor of them.” Relying solely upon the Murphy case, the court held: 
“Where there is a gift simpliciter in remainder to several persons or to the 
survivor of them, the remainder vests immediately upon the death of the 
testator and is not contingent upon all or either of the remaindermen sur- 
viving the life tenant.” ® 


See Note, 114 A.L.R. 4 at 54 (1938). 

® Arnold v. Alden, 173 Ill. 229, 50 N.E. 704 (1898); Grimmer v. Frederich, 164 Ill. 
245, 45 N.E. 498 (1896); Hempstead v. Dickson, 20 Ill. 194 (1858). 

*Schunecht v. Schultz, 212 Ill. 43, 72 N.E. 37 (1904); Thompson v. Adams, 205 
Ill. 552, 69 N.E. 1 (1903); Blatchford v. Newberry, 99 Ill. 11 (1880); Ridgeway v. 
Underwood, 67 Ill. 419 (1873); cf. Pirrung v. Pirrung, 228 Ill. 441, 81 N.E. 1065 (1907); 
Haward v. Peavey, 128 Ill. 430, 21 N.E. 503 (1889). 

5 386 Ill. 136, 53 N.E.2d 931 (1944). 

* Knight v. Knight, 367 Ill. 646, 12 N.E.2d 649 (1938); DeHaan v. DeHaan, 309 Ill. 
323, 141 N.E. 184 (1923); Tomlin v. Laws, 301 Ill. 616, 134 N.E. 24 (1922); Kohtz v. 
Eldred, 208 Ill. 60, 69 N.E. 900 (1904). 

™See note 6 supra; Carey and Scuuyter, Intinois LAw or Future Interests § 159 
(1941); 2 Jarman, Witts 2145 (6th ed. 1910); 2 Stmes, THe Law or Future INTERESTS 
§ 326 (1936); Schnebly, Limitations Over on the Death of a First Taker or on His 
Death Without Issue: Illinois Decisions, 7 U. or Cut. L. Rev. 587 (1940). 
® 400 Ill. 482, 81 N.E.2d 192 (1948). 
® Id. at 485, 81 N.E.2d at 194. 



























458 LAW FORUM [Vor. 1952 


The decision in the principal case seems to resolve properly all doubts 
regarding this subject in Illinois. The court does not expressly overrule the 
Murphy and Peadro cases, but it does recognize that the law had become 
unsettled on this point and says: “Since this is so, we deem it appropriate to 
state that the scope of Murphy v. Westhoff and Peadro v. Peadro is limited 
to their particular factual situations, and that the rule, as laid down in 
Burlet v. Burlet *° and Smith v. Shepard » is still the law in this field... . 
Therefore, unless a contrary intent appears from the language of the will, 
in cases where the gifts are substitutionary, ‘death’ is referable to that point 
of time when the first gift takes effect in possession, and the first taker must 
survive to that time.” 1? Since it is extremely unlikely that factual situations 
identical to those in the Murphy or Peadro case will ever arise again, it may 
safely be said that Illinois will continue to follow the majority rule as stated 
in the instant case. 


Here the court felt that the testator had plainly and clearly directed 
that if Arthur should die at any time before the death of the last life bene- 
ficiary, the trust estate should go to Arthur’s lawful heirs, including his 
widow. ** It may be noted that the problem herein involved should not be 
oversimplified. The prevailing view that words of survivorship in the 
limitation of a remainder have reference to the termination of the inter- 
mediate estate is founded on the theory that this construction is the one best 


* 246 Ill. 563, 92 N.E. 965 (1910). 

* 370 Ill. 491, 19 N.E.2d 368 (1939). 

* 412 Ill. 261, 106 N.E.2d 188, 192 (1952). 

*The question of whether a surviving spouse is to be included in a gift to his 
“heirs” has long been a subject of litigation in Illinois. In the principal case the court 
decided that the scope of the phrase “lawful heirs” was to be determined at the date 
of Arthur’s death in 1933. Therefore, it became necessary to resolve the question under 
the descent statutes of 1923. Section 1 of the Intinois Revisep Statutes, c. 39 (1923) 
provided, in substance, that if the decreased left descendants and a surviving spouse, the 
spouse should receive one-third of each parcel of real estate of which the decedent 
died seized in lieu of dower therein, if the surviving spouse waived his or her right to 
dower. Under this Section, many cases held that the widow’s initial interest was dower 
and therefore the widow was not technically an heir. Braidwood v. Charles, 327 Ill. 
500, 159 N.E. 38 (1927); Steihagen v. Twill, 320 Ill. 382, 151 N.E. 250 (1926); Wilson v. 
Hilligoss, 278 Ill. App. 564 (3d Dist. 1935). In Bundy v. Solon, 384 Ill. 137, 51 N.E.2d 
183 (1943), taking a view inconsistent with the prior cases, the court held that a widow 
was entitled to take real estate under the designation of “heir” on the theory that she 
initially took a determinable fee immediately upon the death of her husband. It is 
— that although this result was good, the reasoning by which it was reached 
left something to be desired. In the principal case, the court relied on a much better 
reason for holding that under the statutes of 1923 Arthur’s widow should be con- 
sidered a “lawful heir.” The court advanced the preferable theory that the term 
“heirs” includes the widow since she has the power of putting herself in the position of 
an heir. In the words of the opinion: “While the estate is not immediately vested by 
law, it may become vested if the widow so chooses and manifests her choice by failing 
to elect to take dower within the statutory period. She is to be considered as an heir, 
because her own act determines whether or not she has that status.” Harris Trust & 
Savings Bank v. Jackson, 412 Ill. 261, 106 N.E.2d 188, 192 (1952). 
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suited to carrying out the true intent of the testator.** Nevertheless, the 
opposite construction, referring survivorship to the death of the testator, 
is supported by the policy of the law which favors the early irrevocable 
vesting of estates and which presumes against disinheritance where the gift 
in remainder is to lineals.** Of course, these testamentary rules of con- 
struction will not be applied if the intent of the testator is clearly and 
unequivocably expressed by his words. ** However, the conclusion of the 
court in the principal case that “the intent of the testator is so clearly ex- 
pressed as to completely negate the application of any technical rules of 
construction” ** is perhaps an oversimplification of the issue. At any rate, 
the result reached by the court would seem to be perfectly sound and, by 
this writer, is deemed praiseworthy for having reduced the difficulty con- 
fronting draftsmen of wills in accomplishing desired results. 


Donna KLINGBIEL 


TORTS-—Initial Recognition of the Right of Privacy in Illinois. (Illinois) 


Plaintiff sought recovery for the alleged invasion of her right of privacy. 
The complaint charged that the defendants published plaintiff’s picture with- 
out her consent and knowledge in advertisements promoting the sale of their 
product, and thereby caused her embarrassment and mental anguish. The 
trial court dismissed the suit on the ground that no property or contract in- 
terest was involved. On appeal, held: Reversed. “... (T)he law will take 
cognizance of an injury even though no right of property or contract may 
be involved and even though the damages resulting are exclusively those of 
mental anguish.” Eick v. Perk Dog Food Co., 347 Ill. App. 293, 299, 106 
N.E.2d 742, 745 (1st Dist. 1952). 


The right of privacy is a legal concept of relatively recent develop- 
ment.’ In an exposition entitled “The Right To Privacy,” * Warren and 
Brandeis expounded the arguments for the recognition of the right of 
privacy as a separate and distinct tort.* However, the founders of this 


“Carey and Scuuyzer, ILuinois Law or Future Interests § 304 (Supp. 1947); 
Note, 114 A.L.R. 4, 13-17 (1938). 

*See note 14 supra. 

*Storkan v. Ziska, 406 Ill. 259, 94 N.E.2d 185 (1950). 

* Harris Trust & Savings Bank v. Jackson, 412 Ill. 261, 106 N.E.2d 188, 191 (1952). 

*For a chronological view, see Nizer, The Right to Privacy, A Half Century’s 
Developments, 39 Micu. L. Rev. 526 (1941). 

? Warren and Brandeis, The Right To Privacy, 4 Harv. L. Rev. 193 (1890). 

* The right of privacy has been variously defined. Cooley describes it as the “right 
to be let alone.” 1 Coorey, Torts 442 (4th ed. 1932). 

Prosser has a more elaborate definition: 

“,.. (A) right ... which will be protected against interferences which are serious, 
and outrageous, or beyond the limits of common ideas of decent conduct. The right 
has been held to cover intrusions upon the plaintiff's solitude, publicity given to his 
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“new field of jurisprudence” recognized the fact that the right would be 
subject to certain limitations which have been generally accepted by those 
courts which allow tort actions of this nature. ¢ 


The article has been the fountainhead of a flood of “judicial legisla- 
tion” > on the part of the courts that have favored the arguments of those 
authors. The courts of approximately twenty jurisdictions have rendered 
decisions recognizing the right of privacy.® Limited recognition of the 
right has been given by statute in New York,’ Utah, * and Virginia. ° 


The refusal of many courts to recognize the right has been based upon 
their reluctance to engage in “judicial legislation.” *° In the leading case of 
Roberson v. Rochester Folding Box Co.,** the court expressly denied the 
existence of the right of privacy but suggested that a legislative body 
might “. . . provide that no one should be permitted for his own selfish pur- 


name or likeness, or to private information about him, and the commercial ap- 

propriation of elements of his personality. The right is subject to a privilege to 

publish matters of news value, or of public interest of a legitimate character.” 

Prosser, Torts 1050 (1941). 

“These limitations as set out by Warren and Brandeis in The Right to Privacy, 
4 Harv. L. Rev. 193, 214-218 (1890), are: 

“1. The right to privacy does not prohibit any publication of matter which is of 
public or general interest.” Garner et al. v. Triangle Publications et al., 97 F. 
Supp. 546 (S.D. N.Y. 1951), defines and establishes the limitations of this rule. 
Barber v. Time, Inc., 348 Mo. 1199, 159 S.W.2d 291 (1942), pays lip service 
to this rule, but the result seems to be a rather “strained” interpretation and 
application of the rule. 

“2. The right to privacy does not prohibit the communication of any matter .. . 
which would . . . (be) privileged . . . according to the law of slander and 
libel.” 

“3, The law would probably not grant any redress for the invasion of privacy by 
oral publication in the absence of special damages.” Lewis v. Physicians and 
Dentists Credit Bureau, Inc., 27 Wash. 2d 267, 116 P.2d 896 (1947). 

“4, The right to privacy ceases upon the publication of the facts by the individual, 
or with his consent.” Berg v. Minneapolis Star and Tribune Co., 79 F. Supp. 957 
(D. Minn. 1948). 

“5. The truth of the matter published does not afford a defence.” 

“6. The absense of ‘malice’ in the publisher does not afford defence.” 

* Warren and Brandeis seem to have anticipated criticisms along this line. See supra 
note 2 at 213. 

*See Notes: 138 A.L.R. 22 (1942); 168 A.L.R. 446 (1947); 14 A.L.R.2d 750 (1950). 

"N.Y. Civiz Ricurs Law, § § 50, 51. 

*5 Urtan Cope Ann., § § 103-4-7, 103-4-8, 103-4-9 (1943). Section 103-4-9 gives a 
civil right of action. The other sections are penal provisions. 

°2 Cope or Va., § 8-650 (1950). 

* Atkinson v. John E. Doherty & Co., 121 Mich. 372, 383, 80 N.W. 285, 289 (1899). 
But cf. Pallas v. Crowley Milner & Co., 322 Mich. 411, 33 N.W.2d 911 (1948). 

Henry v. Cherry and Webb, 30 R.I. 13, 37, 73 A. 97, 107 (1909). Hillman v. Star 
Publishing Co., 64 Wash. 691, 696, 117 P.2d 594, 596 (1911). But cf. Lewis v. Physicians 
and Dentists Credit Bureau, Inc., 27 Wash.2d 267, 116 P.2d 896 (1947). 

Judevine v. Benzies-Montanye Fuel and Warehouse Co., 22 Wis., 512, 527, 269 
N.W. 295, 302 (1936). 

7171 N.Y. 538, 64 N.E. 442 (1902). 
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pose to use the picture or name of another for advertising purposes without 
his consent.” 2? 


The position of the New York court, that the protection of the right of 
privacy is a matter solely for the consideration of legislative bodies, seems 
to be well taken. The legislature could set out the acts that would be 
considered an invasion of the right of privacy, ** and also define the con- 
cept of “public and private characters,” the source of much of the litigation 
in this field.** Under such a statute, the courts, as well as the general 
public, would have a fairly well-defined standard by which to gauge their 
conduct. 


The principal case is the initial recognition by an Illinois appellate 
court of the right of privacy. Unlike several other jurisdictions, Illinois has 
not recognized the right of privacy as an “incident” of the protection of 
some property or contract right which was being invaded.** Therefore, 
the court in future applications of the privacy doctrine will not be shackled 
by undesirable precedent. 


Although the only question before the court was whether the complaint 
stated a cause of action for the violation of the plaintiff’s right of privacy, an 
analysis of the decision will reveal a willingness on the part of the court 
to accept the usual limitations of the right. The court states, “The right 
of privacy is, of course, limited in cases of express or implied consent and 
in areas of legitimate public interest. . . . However, we need not discuss 
this limitation, because the instant case involves unauthorized advertising use 
of plaintiff's picture and would be comprehended within the narrowest 
definition of the right of privacy.” ° 


Hence we may surmise that the Illinois court will, in future cases, be 
guided by the limitations of the right of privacy as set out by Warren and 


* Id. at 545, 64 NE. at 443. The harsh result of the case prompted the New York 
legislature to enact a statute in direct accord with the recommendation of the court. 
Supra note 7. 

* The nature of the right protected by common law and the statutes seems to in- 
volve a pecuniary interest, rather than the mere “right to be let alone.” The Missouri 
appellate court appropriately expressed this fact when it said, “One may have peculiarity 
of appearance, and if it is to be made a matter of merchandise, why should it not be 
for his own benefit? It is a right which he may wish to exercise for his own profit and 
why may he not restrain another who is using it for gain? If there is value in it, 
sufficient to excite the cupidity of another, why is it not the property of him who gives 
it the value and from whom the value springs?” Munden v. Harris, 153 Mo. App. 652, 
659, 134 S.W. 1076, 1078 (1910). 

“See for example, Barber v. Time, Inc., 348 Mo. 1199, 159 S.W.2d 291 (1942); 
Berg v. Minneapolis Star and Tribune Co., 79 F. Supp. 957 (D. Minn. 1948). 

*See for example, Prince Albert v. Strange, 1 Mac. & G. 25, 41 Eng. Rep. 1171 
(1849); Pollard v. Photographic Co., 40 Ch. Div. 345 (1888); Edison v. Edison Polyform 
& Mfg. Co., 73 N.J.Eq. 136, 67 Atl. 392 (1907); Douglas v. Stokes, 149 Ky. 506, 149 
S.W. 849 (1912); McCreery v. Miller’s Grocerteria Co., 99 Colo. 499, 64 P.2d 803 (1936). 
* 347 Ill. App. 293, 299, 106 N.E.2d 742, 745 (1st Dist. 1952). 
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Brandeis. ‘7 However, the acceptance of this legal concept will afford 
remedies in many cases which heretofore have been dismissed as damnum 
absque injuria. 

As in the privacy cases in other jurisdictions, the Illinois court does 
not reveal its formula for the computation of damages after the plaintiff 
has established his right of recovery. It does not appear that the usual tort 
“yardstick” is used since the recovery is usually based on injury to feelings, 
and the general requirement of proving actual damages is “waived.” ** Yet 
it is said that the determination of liability for the invasion of a person’s 
privacy depends on whether the defendant should have realized that his 
conduct would offend persons of ordinary sensibilities. *® Although it ap- 
pears highly unorthodox, the only explanation of the method of measuring 
damages seems to be that the determination is left to the discretion of the 
jury as in the case of punitive damages. It would appear that this method of 
computing damages will be adhered to in future Illinois cases. 


Epwarp T. Oxuso 


" Supra note 4. 
* Brents v. Morgan, 221 Ky. 765, 299 S.W. 967 (1927). 
* Gill v. Curtis Pub. Co., 38 Cal.2d 277, 239 P.2d 630 (1952). 
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1914-1916 and 1942-1945; Univ. of 1916- 
1921; Univ. of Ind. 1921- 1924; Univ. of Ill. 
since 1924; member Nat'l Conf. of Com. on 
Uniform State Laws, 1922-1925. 


OLIVER LeROY McCASKILL, Professor of 
Law, Emeritus. 


page BATES WEISIGER, Professor of 

Law. B.S. 1928, LL.B. 1911, Univ. of IL; 
-D. 1924 Yale; a practice, 1911-1913; 
niv. of Ill. since 


MERRILL ISAAC SCHNEBLY, Professor of 
Law. A.B. 1911 J.D. 1913, Univ. of I-10, 
J.S.D. a. Yale; general practice, 1913-1917 

Washingtow Univ. 1917-1920; Univ. of 
Ind. 1920-1996; Univ. of Missouri 1926-1928; 
Univ. of Ill. since 1928. 


HAROLD WRIGHT HOLT. rg 1 x" of Law. 
* .B. 1917, Dartmouth Co ; LL.B. 1920, 


; $J.D . 1928, ns g prac- 
tice, 1920-1927; Univ. of Ill. since 1928. 
EDWARD WAITE CLEARY, Professor of Law. 
ab 1929, Illinois College; J. D. 1982, Univ. of 


IL; J.S.D. 1988, Yale; practice, 1983- 
1946 (except for service USNR World War II); 


1952 


, Joint Committee = . ae Civil Pro- 
saan Univ. of Ill. since 1 

KENNETH SMITH perce Professor of 
Law. A.B. 1926, Univ. of Washington; M.A. 
1928, American Univ.; LL.B. 1933, Yale; § 
eral practice, 1983-1938; practice with 
Development Co. and other Shell Congest 
1938-1946; Univ. of Ill. since 1946; 
Claims Commission, W: ashington, D. C, 028. 
1931; member, United Nations Legal. Secre- 
tariat, 1950. 
RUSSELL NEIL SULLIVAN, Professor 


Law. A.B. 1925, Oberlin College; LL.B. 1 
Univ. of IIL; LL.M. 1988, lum bia Univ.; 
Univ. of 1988-19389; Univ. of fin 


since Pew acting adviser to the Section of 
Legal Education and Admission to the Bar of 
the American Bar Association, 1942-1945. 


ALFRED FLETCHER CONARD, Professor of 
Law. A.B. 1982, Grinnell College; LL.B. 1936, 
eng of aa LL.M. 1989, J. ‘SD. 1942, Clee 
niv.; practice, P 

1938; Unive of Mo., 1988; Univ. of City, 
1989-1942; attorney Office of Price Administra- 
tion, 1942-1943; Office of General age 
Alien Property Custodian, 1945-1946; Univ. 
Ill. since 1946; Army O.S.S. 1943-1945. 


JAMES GLADWYN THOMAS, Professor of 
Law. A.B, 1923, J.D. 1928, Univ. of Ill; gen- 

eral practice since 1928; part-time Prof. od Low, Law, 
University of Ill. since 1947. 


RUBIN GOODMAN COHN, Professor of 

pl A.B. 1982; LL.B. 1984, Univ. of Ii; 
ractice, 1945-1949; [Illinois 

mgs Selbeene Bureau, 1985-1945; 

Illinois Sg TTT on sero lb Co- 

oO tion, 1 visor 

pera legal ina 


tive 
Review eran 10431946; Pillinols 
Public Employees Pension Laws Commission, 
1945-1949; legislative consultant and drafts- 
man, is State Housing Board, 1946-1949; 
Univ. of il since 1949. 


JESSE NELSON YOUNG, Associate Professor 

of Law. B.S. 1938, LL.B. 1942, Univ. of Illi- 
nois; Certified Public Accountant, Illinois, 1944; 
general practice, 1946; Univ. of Illinois since 
ioe; Supply Corps, U. S. Naval Reserve 1942- 


pes EDWARD CRIBBET, Associate Profes- 
sor of Law and Editor of Univ. of Ill. Law 
Forum. A.B. 1940, Illinois Wesleyan Univ.; 
J.D. 1947, Univ. of TIL; ice, 1947; 


eneral practi 
Univ. of Ill. since 1947; . S. Army 1941-1945. 


CHARLES HENRY BOWMAN, Assistant Pro- 
fessor of Law. B.S. 1949, Univ. of IL; LL.B. 


fessor of Law. B.S. 1947, J.D 1948, Univ. of 
TL; gen 1949-1 
since #050, . S. Army Air Compe 2 942-1946, 
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